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A COMPARISON OF IDEALS OF LAW 


IX a general report to the International Congress of Compara- 

tive Law a year ago,’ I suggested that even from a strictly 
analytical point of view, in which law is thought of as a body of 
authoritative precepts, much depends upon the standpoint from 
which we ask the question, what is law; much depends on who 
it is that asks the question. Moreover, in such a discussion as 


the present we must at the outset note much more about this word 
“Jaw.” For, as we use it in English, and the same is largely true 
of the corresponding word in other languages, we may mean any 
of three things, or sometimes all three. 

First, we may mean the legal order (ordre juridique, Rechtsord- 
nung), that is, the régime of ordering human activities and rela- 
tions through systematic application of the force of politically or- 
ganized society, or through social pressure in such a society backed 
by such force. We use the term “law” in this sense when we 
speak of “ respect for law ” or of the “end of law.” Indeed, his- 
torical jurists have been wont to go further and use “law” to 
mean the whole régime of social control of which the legal order 
is a specialized part. 

Second, we may mean the aggregate of laws or legal precepts, | 
the body of authoritative grounds of judicial and administrative 
action established in such a society. We may mean the body of 
received or established materials on which judicial and adminis- 
trative determinations proceed. We use the term in this sense 


1 Reprinted in (1933) 7 TULANE L. REv. 475. 
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when we speak of “systems of law” or of “justice according to © 
law.” 

Third, we may mean what Mr. Justice Cardozo has happily 
styled “ the judicial process.” We may mean the process of de- 
termining controversies, whether as it actually takes place, or as 
the public, the jurists, and the practitioners in the courts hold it 
ought to take place. To this, perhaps, we shall have to add what 
may well be called “the administrative process,” that is, the 
process of administrative determination, whether as it takes place 
or as it is conceived it ought to take place. The term “law” is 
used in this sense in most neo-realist writing of today and in such 
pronouncements as that of Professor Llewellyn that he includes 
under “ law ” all that is done officially. 

Fourth, we may mean all three of the foregoing, as, for example, 
in much of the discussion of “law and morals,” which may mean 
the relation of morals or morality or both to the legal order, or to 
the body of authoritative materials for the guidance of judicial 
and administrative action, or to the judicial process, or to all. 
three. 

It follows that when we speak of “ the science of law ” we may 
mean an organized body of knowledge with respect to the legal 
order, the body of authoritatively established or received pre- 
cepts, and the judicial process, thought of as somehow making up 
an entity, or we may, as in English analytical jurisprudence in 
the last century, refer exclusively to an organized body of knowl- 
edge as to the authoritative materials of judicial and administra- 
tive determinations. In comparative law we almost always have 
the latter in mind, and I shall so use the term “ law ” in this article. 

_ When we come to study this body of authoritative legal mate- 
rials functionally, we soon find ourselves bound to inquire as to 
certain ideals of the end of the legal order (that is, “law” in the 
first sense above) and of the end of the judicial process (that is, 
“law ” in the third sense) and hence of the authoritative mate- 
rials of judicial decision (that is, “law ” in the second sense). We 
soon find ourselves compelled to take account of certain ideals of 
what those authoritative materials should be and how they should 
be understood and applied in order to achieve the ends of the legal 
order and of the judicial process. 

More specifically, we find that in the judicial process a highly 
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significant réle is played by ideals by reference to which the start- 
ing points for legal reasoning are chosen, by ideals which deter- 
mine what is “reasonable,”’ by ideals by which the “ intrinsic 
merit ” of competing interpretations is determined, and by ideals 
which lead tribunals to extend one precept by analogy while re- 
stricting another to the narrow bounds of its four corners. 

Such ideals may be held and made the background of their de- 
cisions by judges unconsciously or, one might say, half-con- 
sciously. Often they have a traditional authority from having 
been received in the thinking and understanding of practitioners 
and judges — an authority therefore quite as legitimate as that 
of traditionally received precepts. Often they have been assumed 
in a long course of teaching and writing so that lawyers and 
judges, perhaps for generations, have assumed them as a matter of 
course as the criteria of valuing claims, deciding upon the intrinsic 
merit of competing interpretations, choosing from among pos- 
sible starting points of legal reasoning or competing analogies, 
and determining what is reasonable and just. Sometimes we may 
find this body of received ideals referred to in the lists of subsidia 
in the codes or in authoritative or semi-authoritative expositions 
of the codes. 

Are received ideals of this sort a part of the law? Are we to say, 
with Bentham, that law is nothing but “ the sum total of a num- 
ber of individual laws taken together?” Shall we say that they 
are wholly outside of the law, that is, no part of the authoritative 
materials established or received for the guidance of judicial and 
administrative action, or shall we say that so far as they are re- 
ceived and generally recognized by lawyers and judges they 
are inside of the body of the law (using law in the second sense) 
and so the ideals which enter into the judicial process are partly 
inside and partly outside of the law? Some, shall we say, are 
authoritative and some are subjective and personal to particular 
judges and magistrates? 

I have come to feel and have argued repeatedly that such ideals 
are largely contained in the law itself; that there are authorita- 
tive received ideals which are as much a part of the law as the 
authoritative, received, traditional precepts. I submit that this is 
true of all developed systems of law. I submit that it is equally 
a mistake, on the one hand, to set off the ideal element as some- 
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thing of independent validity above the law — that is, above the 
rest of the authoritative materials for the guidance of judicial and 
administrative action — as in the old systems of natural law, and, 
on the other hand, to set it off in order to ignore it, as did the 
analytical jurists of the last century. 

If we admit such an element as a part of the law, we may com- 
pare received ideals in time, as it were, or in space. We may 
compare the ideal element in law in one age with that of another, 
or we may compare the ideal element of one system of law in one 
time with that of another system or other systems in the same 
time. Let me essay the former and make some comparison of the 
ideal element in law as it has developed from the twelfth century 
to the present. 

One need not remark how much any institution is affected by its 
beginnings. The street plan of Boston is said to have been 
determined by the paths taken by seventeenth-century cows. 
_ Many a great city of the old world has had its plan fixed for cen- 

_turies by its medieval walls, which were placed to meet the exi- 
gencies of defence under conditions obsolete for centuries. The 
counties in England represent to no small extent kingdoms of the 
oldest period after the departure of the Romans. For a legal ex- 
ample, appellate procedure in our American state courts was 
shaped chiefly by the circumstance that in the usual colonial 
polity the legislature, or one branch of it, was the ultimate review- 
ing tribunal. In like manner the ideals of the later medieval law, 
the law of the twelfth, thirteenth, fourteenth, and fifteenth cen- 
turies, have entered permanently into juristic thought and thence 
into legal practice. 

As to the social order, the end of law, and hence toward what 
legal precepts should be directed and how they should be applied, 
the ideal of the later Middle Ages is that of Greek philosophers 
and Roman lawyers. It conceives of the legal order as having 
for its end the orderly maintenance of the social status quo. To 
Thomas Aquinas, as to Cicero, to the classical Roman jurists, and 
to Justinian, the principle of justice is to give to every one his 
own and what is one’s own is determined by the social order. 
Under the influence of the medieval faith in authority, the con- 
ception of justice developed in Greek philosophy and Roman law 
was received as a matter of course. It is significant that recent 
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formulas of justice in an urban, industrial civilization, involving 
a very high degree of division of labor, are coming back in some 
measure to this idea. Perhaps what is permanent in it is its recog- 
nition of the social interest in the security of social institutions. 

As to the nature of law, that is, of the body of authoritative 
materials for the guidance of judicial and administrative action, 
there are three governing ideals in the later Middle Ages and these 
three have been enduring in legal and juristic thought. 

First, there is the universal idea, the ideal of law as a body of 
precepts of universal authority, universal content, and universal 
applicability. Second, there is the idea of relationship, the ideal 
of law as a body of precepts dealing with relations and flowing 
from or attaching to relations; as a body of precepts governing 
men because of the relations in which they find themselves. 
Medieval society was relationally organized. Evidently this ideal 
of law proceeded from an idealizing of existing society, as did the 
ideal of the end of law held at the same time. It should be con- 
trasted with the nineteenth-century idea of law as deduced not 
from relation but from freedom; as expressing not the duties of 
men in relations but the rights of independent, self-sufficient, free- 
willing entities. Third, there is the idea of authority, the ideal of 
a body of precepts authoritatively imposed upon men from with- 
out by an unchallengeable authority, to be interpreted and ap- 
plied, but not subject to local change nor to be added to or sub- 
tracted from in this or that place. 

Thus there was, in the first place, an ideal of a universal body 
of precepts resting on an external universal authority governing 
all Christendom. Jurists postulated a universal church, with ex- 
clusive jurisdiction over matters of spiritual cognizance, and in 
consequence its own body of universal law. Also they postulated a 
universal empire, an academic conception of Christendom as an 
empire continuous with the empire of Augustus, of Constantine, - 
and of Justinian, and hence governed by Justinian’s law books as 
authoritative legislation for that empire. Also, along with these 
ideas, in part flowing from the same ideal and in part competing 
with them, was the Germanic idea of law as an expression of the 
justice and truth of the Creator, having an authority above kings 
and law-makers, and of universal force because of the universal 
authority of God’s justice and God’s truth. 
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In the politics and law of the Middle Ages the distinction be- 
tween the spiritual and the temporal, between the jurisdiction of 
religiously organized Christendom and the jurisdiction of the 
temporal sovereign, that is, of a politically organized society, was 
fundamental. It seemed as natural and inevitable to have church 
courts and state courts, each with their own field of action and 
each, perhaps, tending to encroach on the other’s domain, but 
each having their own province in which they were paramount, as 
it seems to Americans to have two sets of courts, federal courts 
and state courts, operating side by side in the same territory; each 
supreme in their own province. When the fifteenth-century Eng- 
lish court held an act of Parliament “ impertinent to be observed ” 
where it sought to effect results in matters spiritual,’ it did what a 
court, state or federal, would do in the United States if a state 
legislature were to seek to prohibit interstate commerce by put- 
ting an embargo on imports from a neighboring state. 

How this ideal of a universal law of the universal church gave 
a permanent stamp to doctrines and institutions which has en- 
dured ever since may be seen in the law of marriage. The aca- 
demic teachers of law, the doctors of the civil and canon law in 
the universities, had before them the ideal of a universal law, and 
the doctrine of the twelfth-century canonists has maintained 
itself everywhere as the basis of the law on this important sub- 
ject. It is significant that in the face of the ultra-individualism 
of nineteenth-century law, in the face of the general emancipa- 
tion of women and straining of the last century to treat all things 
in terms of the individual will, the idea of marriage as a condi- 
tion which cannot be terminated by the act of the parties but only 
by nature or the law was able to persist. If we contrast the theory 
of marriage and the conception of marriage as creating a condi- 
tion of the parties, not merely an obligation, which came into the 

‘law of all Christendom from the Middle Ages, with the diversity 
of divorce laws, which speak from the era of nationalism after the 
Reformation, the difference will tell us something of the power of 
an ideal of a universal law. 

Again, the medieval academic teaching of law postulated the 
continuity of the empire. This was a juristic ideal of a universal 


2 Prior of Castleacre v. Dean of St. Stephens (Common Pleas 1506), Y. B. 
21 Hen. VII, 1. 
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law for the temporal concerns of all Christendom; an ideal pic- 
ture of Christendom ruled by one law to be found in the law books 
of Justinian. The development of the texts of the Corpus Juris 
to this ideal gave a body of received, authoritative materials of 
judicial decision which has endured as the basis of the legal sys- 
tem in half of the modern world. More than this, it gave a basis 
for utilizing the juristic thought of any part of Christendom in 
any other. The reason of any teacher anywhere, exerted upon 
the texts of the Roman law with reference to a legal problem of 
the world of medieval Europe, was available to any jurist or any 
tribunal anywhere else who was confronted with the same prob- 
lem or one analogous. Thus the ideal of universality, an ideal of 
the universities, which taught one law wherever situated, enabled 
the law in each locality to develop by availing itself of the sum of 
juristic activity everywhere. We have had a similar phenomenon 
in American legal history. The ideal of a general common law, 
held by Kent and Story, and governing in American law schools 
with the leadership of those which have taught from a national 
standpoint, made possible the rapid growth of a law for the new 
world by enabling our courts to utilize the whole judicial experi- 
ence not merely of the several states but of the English-speaking 
world. What the universal ideal could do for a great department 
of law throughout the world is illustrated by the Conflict of Laws. 
The commentators in the Middle Ages drew a universal theory 
from the Roman texts so well, on simple lines so generally accept- 
able, that this great subject has kept to those lines ever since. 
This is perhaps the one subject in the law governing private rela- 
tions where common-law lawyer and civilian understand each 
other and where Story and Savigny are cited equally throughout 
the world. That a conflict of laws is not a conflict of law is due 
chiefly to the universal ideal of the medieval jurists. 

I have spoken elsewhere at length of the idea of relation, as the 
basis of much of our thinking in Anglo-American law.’ I shall not 
repeat what I then said. Suffice it to say here that in that idea 
we have an authoritative starting point for judicial and juristic 
reasoning which has come down to us from the Middle Ages and 
grows out of a medieval ideal. It may suggest Spencer’s proposi- 
tion that law is a government of the living by the dead. But that 


8 PouND, SPIRIT OF THE CoMMON LAW (1921) 20-31. 
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is a most misleading statement. It is not, for any great part, that 
rules made by or for the dead are governing the living. It is 
rather that the past has given us analogies, starting points for 
reasoning and methods of developing the authoritative legal ma- 
terials, which are still serviceable. 

Philosophically, the idea of authority had in itself the seeds of 
its own undoing. On the other hand, juristically, it has main- 
tained itself and, as the medieval lawyers worked it out as a re- 
ceived ideal, has endured as part of the legal equipment of the 
modern world. 

For example, compare the seventeenth-century commentary of 
Coke on Littleton, the oracle of the law of property in the English- 
speaking world for three centuries, with the gloss on the Digest 
in the twelfth century. Coke assumed that Littleton’s treatise 
was, to use his words, “ a perfect and absolute work,” wholly free 
from error. Postulating this, he analyzed it section by section and 
developed the content of each section and sentence and phrase so 
as to make it the basis of English land law down to 1926 and of 
American land law in most of our states today. He did for Little- 
ton what the Italian teachers of law had done for the Digest. To 
those who are familiar with the doctrinal development of the 
modern codes one need say no more. But to the Anglo-American 
lawyer I would say, compare Story’s Commentaries on the Con- 
stitution of the United States, which has been the model for all 
subsequent commentaries on that instrument. Compare a com- 
mentary on the Negotiable Instruments Law or the Uniform Sales 
Act today. In each case we postulate something as of final au- 
thority and develop its content analytically and by logical unfold- 
ing. The philosophical science of law of the seventeenth and 
eighteenth centuries and the historical method of the nineteenth 
century have each added something to our technique. But the 
medieval method of postulating authority, or postulating a text 
which can only be interpreted, which is self-sufficient, which con- 
tains in itself, expressly or by implication, a complete body of 
principles and rules covering the whole matter with which it deals, 
is one we must employ when applying such an instrument as a 
written constitution or such statutes as the American Uniform 
State Laws, or the traditional materials governing such subjects 
as property in land. 
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It must not be forgotten that this self-sufficiency of the authori- 
tative text is but an ideal. It is a postulate for certain practical 
purposes. It is not an assertion of absolute fact. It may be 
shown that the ideals, or, if you will, the postulates of straight 
lines and planes and perpendiculars do not conform to the facts 
of a curved universe. Yet these ideal lines and planes and per- 
pendiculars, these postulates, are exceedingly useful for many 
practical purposes. So also it is no matter that the postulates of 
our technique of interpreting and developing authoritative legal 
texts may be shown not to accord precisely with reality. It is 
easy to point out that a chief difficulty in interpreting and apply- 
ing a text assumed to be complete and self-sufficient is that it 
presupposes an intention as to every detail on the part of the 
framers of the text, whereas what calls for interpretation is very 
likely the circumstance that as to the point in controversy they 
had none; the particular situation of fact never occurred to them. 
It is easy to point out that the glossators and commentators made 
the texts of the Digest announce propositions which were not at 
all the Roman law of antiquity. But the answer is that we are 
postulating an intention as a means toward certain practical re- 
sults. Law is a practical matter. For practical purposes the 
postulates involved in the ideal of authority come as close to the 
phenomena of finding and applying the law, the phenomena of 
the judicial process, as the postulates come to the phenomena in 
any body of organized knowledge. The medieval ideal of author- 
ity has given us an enduring contribution to the science of law. 

At the Reformation authority broke down on every hand. In 
religion, the north of Europe substituted unauthoritative private 
interpretation of the Scriptures for authoritative interpretation by 
the church. In philosophy, the scholastic dialectical development 
of authoritative starting points gave way to new methods. Aris- 
totle ceased to be “‘ the philosopher.” Philosophy was used to chal- 
lenge authority, not merely to uphold it. The canon law lost its 
sanction and came to have little more than an antiquarian interest 
except as it continued to govern the internal organization of the 
Roman church. Presently also the Roman law lost its theoretical 
binding force in western Europe with the disappearance of the 
academic dogma of the continuity of the empire. The universal 
idea and the idea of authority gave way to two ideas which 
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were to prove adequate to achieve stability and direct growth for 
the next two and a half centuries. These were (1) the political 
idea, the idea of a national or local law, with a sufficient basis in 
the local political authority, and (2) the idea of reason, the idea 
of law as a formulation of the reasonable, deriving its authority 
from its inherent reasonableness, and putting in legal form the 
ideal precepts which are identifiable and to be identified by a 
sheer effort of reason. 

Thus the medieval idea of authority goes on in juristic nation- 
alism, or even localism, the political idea. The universal idea of 
the Middle Ages goes on in natural law, in an ideal of a universal 
super-law discoverable by reason, to which local law ought to 
conform and of which local law is at best a reflection. Also two 
ideas characteristic of the period are behind the ideal of natural 
law. One is the ethical idea, the idea of law as declaratory of 
morals, of the moral as legal simply because it is moral, of a law 
as binding because of its coincidence with a binding precept of 
morals. The other is the idea of reason, the idea of a universal 
ideal code, valid for all times, in all places, and among all men, 
by which the local law laid down by the local political authority 
was to be criticized, to which the local law was to be shaped in its 
development, and from its conformity to which the local law de- 
rived its real authority. But at bottom the ethical idea and the 
idea of reason get down to a conception of law as reason, since it~ 
was held that the principles of morals were discoverable by reason. 

Nationalism, in the form of faith in a self-sufficient local law, 
took a strong hold upon the imagination of Americans. For a 
long time American jurisdictions took pride in anomalies of local 
judicial decision and local legislation as things to be cherished for 
their own sake. As late as a generation ago there was in many 
quarters a sort of cult of local law. Even now, when this worship 
of local anomalies is a thing of the past, its effects embarrass 
business and enterprise in more than one connection. For ex- 
ample, the Uniform Negotiable Instruments Law has been on our 
state statute books now for a generation. It lays down detailed 
rules which have been adopted in the identical language by the 
legislatures of the several states with the avowed purpose of mak- 
ing the law on this subject uniform throughout the United States. 
Yet this statute, very much needed and urged by bankers and 
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business men, has by no means completely achieved the desired 
uniformity. Courts have been so tenacious of the anomalies of 
the local law that in one way or another they have adhered to 
them in the teeth of the statute. When a subject as vital to busi- 
ness as the law of bills and notes can remain in this condition in 
1933, although a uniform statute has been before us since 1896, it 
is evident that the idea of intrinsic validity and value of local law 
has taken deep root. 

Again, it is significant that the subject of conflict of laws has 
become one of the chief titles of the law in the United States. 
There is an elaborate body of rules and doctrines for determining, 
as among the divergent and discordant laws of forty-eight states, 
which law is applicable to situations and transactions which 
transcend state lines. As Jitta has put it, a sale is a sale at Am- 
sterdam and at New York. Yet the legal understanding and 
treatment of the transaction in the two places may be very dif- 
ferent. In the economic order of today, any business of conse- 
quence is constantly engaged in transactions which transcend 
political boundaries. The economic waste of having many bodies 
of divergent local law potentially applicable to every business of 
importance and every economic activity of consequence, and of 
disputes as to which of these bodies of law should control them, 
speaks for itself. 

I do not forget the views of historical jurists as to the need that 
a body of law grow out of the life of the people among whom it 
obtains. But the success of the copyings of the French Civil Code 
of 1804 in almost every part of the world, in Louisiana, Quebec, 
and Latin America no less than in Italy, Spain, Holland, and Ru- 
mania, and the success of the Japanese wholesale reception of the 
German Civil Code of 1900, show that we may easily exaggerate 
the need of a body of law growing out of local conditions and 
responding to local wants. At the most a local law seems to be 
demanded for property in land, inheritance and succession, and 
family law. Even here, indeed, the almost universal copying of 
Justinian’s 118th Novel in American statutes as to distribution as 
well as in nineteenth-century codes generally, and the universal 
doctrines as to marriage which have come into systems of mod- 
ern law from the law of the medieval church, suggest caution in 
reaching any assured conclusion. At any rate, in commercial law 
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and in the law governing enterprises, the régime of divergent local 
laws is economically wasteful and productive of no useful results. 

Turning to the idea of reason, what is meant by “ reason ” in 
this connection? As applied to a body of law, the idea seems to 
be one of an internally coherent system of precepts, related to 
each other through underlying general principles, as contrasted 
with a primitive code, made up of a tariff of customary composi- 
tions fixed on no intelligible principle, and explainable only by 
asking what sufficed to buy off the vengeance of an injured com- 
plainant when the particular item in the tariff became fixed, or as 
contrasted with a statute book in which each statute is likely to 
have been drawn as if there were and would be no others, and so 
each on its own presuppositions. As applied to particular legal 
precepts, the idea seems to be that the precept should rest upon 
some ground or cause which makes it intelligible; that it should 
have some explanation other than the power and determination 
of a sovereign to enforce it or than custom and convention and a 
habit of obedience. It conceives that the precept should be con- 
sonant with generally recognized ends, consonant with other 
phenomena in a general order of things, consonant with some 
ordered system or scheme of things. 

Where antiquity sought to make legal precepts express an ideal 
of things, the eighteenth-century jurists sought rather to make 
them express an ideal of men. They conceived of man in an ideal 
state. The qualities of an ideal man in this ideal state were his 
natural rights, to which the law should give effect. The things 
which this ideal man in this ideal state would do were his liberties, 
which the law should recognize and guarantee. The ideal man in 
an ideal state would not do certain things. These things, then, 
were wrongs. The ideal man would not do them; the actual man 
must not do them. Not to do them was a natural duty. 

We had, in the reign of this method, both a creative and a 
stabilizing ideal. Reason so conceived gives a critique of legal 
precepts. The jurist asked as to each precept, does it express the 
nature of man? Is it consonant with the rights and liberties and 
duties derived from the postulated qualities and courses of con- 
duct of the ideal man? Also reason so conceived was a creative 
instrument. When new precepts had to be made or found for 
new situations, they were made or given shape with reference to 
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these postulated qualities and modes of action of the ideal man. 
Later a third use of the idea grew up, in the decadence of the idea 
of reason in the era of codification at the end of the eighteenth 
and beginning of the nineteenth century. In this view law was an 
authoritative pronouncement as to the dictates of reason, made 
by the strongest and most authoritative reason in the community. 
Thus the idea of reason went out for a time. It was no longer 
held that what was reasonable was therefore law. Instead, what 
was law was therefore reasonable. It had been pronounced rea- 
son by the highest human reason and so was established on the 
double ground of authority and reason. But this view rendered 
reason unnecessary. The authority of the local sovereign was a 
self-sufficient basis. Law was not law by virtue of its intrinsic 
reason but because the state established and enforced it. More- 
over, from the outset the idea of reason was a stabilizing factor 
in the judicial process because it gave direction to growth and 
creative effort and, instead of leaving the measure of making or 
finding of new precepts or reshaping of old ones to the personal 
moral ideas of the individual legislator or judge or jurist, referred 
the process to an accepted ideal. The ideal of law as reason is the 
link between the wholly fluid ethical theory of law of the seven- 
teenth century and the rigid analytical ideal of the nineteenth 
century. 

In the United States we began to import the eighteenth-century 
natural law and to put it to work at a time when it was already 
moribund. The most pressing problem of the formative period 
of American legal institutions was to provide an apparatus of 
legal precepts to meet the requirements of expanding American 
life. The ideal of a law of nature was well adapted to this pur- 
pose, and as new commonwealths were set up in successive waves 
of our westward expansion, the theory of natural law was given 
new life until only in the beginning of the present century the 
work of judicial development of a common law for our newest 
commonwealths had been substantially achieved. Thus the 
eighteenth-century natural law was kept alive in America long 
after it had ceased to be a living theory in the old world because 
of our need of using judicial decision as a means of providing a 
body of law for a succession of new jurisdictions. 

As a guide in the application of the doctrine that the common 
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law of England was received only so far as it could be squared 
with American conditions, and in a later and specialized form in 
which legal precepts were criticized and shaped with reference to 
their conformity to the “ nature of American government ” or the 
“ nature of American institutions,” natural law still kept much of 
its older creative spirit. What is original in the judicial working 
out of American common law came in chiefly through that ideal. 
But before the nineteenth century was out the doctrine of ap- 
plicability of English common law to American conditions had 
done its work and the ideas of conformity to the nature of Ameri- 
can government and conformity to the nature of American in- 
stitutions had become means for holding down social legislation 
by subjecting it to the test of what was suited to an ideal of the 
rural, pioneer society of the time when our institutions were forma- 
tive. 

Yet the ideal of law as reason has been a permanent contribu- 
tion to legal thinking. There is no better antidote to that fear of 
arbitrary subjection of the will of the individual man to those 
who wield governmental power with which social control must 
always struggle. Men are loth to concede that the magic words 
“ be it enacted ” give moral as well as legal efficacy to anything 
which follows. They are unwilling to agree that the words “ it is 
considered and adjudged ” are of necessity a full moral warrant 
for anything which follows them. The best assurance of that 
general acquiescence in legal precepts which obviates problems 
of enforcement is in keeping those precepts in accord with a 
reasoned scheme of valuing conflicting and overlapping human 
demands and in applying them upon a reasoned system. 

When we come to the nineteenth century, the ideal of the end 
of the legal order, which began to supersede the medieval ideal 
at the Reformation, has culminated in a conception of a maximum 
of free individual self-assertion as the highest good. The indi- 
vidualist idea, the idea of the paramountcy of the abstract in- 
dividual, which in the science of law takes the form of postulating 
freedom of the individual will as the starting point for juristic 
reasoning, rules for the greater part of the century. Along with 
this there is the ideal of free competitive self-assertion as the 
measure of values in all questions of recognizing, delimiting, and 
securing concrete human interests. As to the nature of the re- 
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ceived legal materials, from one standpoint there is an ideal of a 
complete body of logically interdependent precepts containing 
expressly or by implication a predetermined solution of every 
subject of legal controversy. From another standpoint there is an 
ideal of historical continuity; of a body of precepts in which a long 
process of historical development has culminated and in which 
fundamental ideas have unfolded in a course of experience of life 
and experience of juristic writing and judicial decision. All of 
these ideals of the last century are under attack today. Perhaps 
it is too soon to appraise them fairly. Certainly any attempt to 
do so would lead us into deep waters of juristic and political con- 
troversy. Also it is too early to speak with assurance as to what 
will prove to be the received ideals of the present century. But 
one third of the century has yet elapsed and the epoch-making 
thinking of Jhering in 1884 is not yet fifty years old. As a general 
proposition it is not till the second half of a century that its 
characteristic modes of thought stand out definitely. But it needs 
no deep study of the course of the law today to reveal suggestive 
movements toward new fashionings of some old ideals. 

Where the last century saw only individual interests, the law 
of today is more and more subsuming them under social interests. 
Where the last century saw all claims as asserted in terms of the 
individual life, the law of today is more and more seeing them as 
asserted in terms of or in title of social life. Where the last cen- 
tury hewed to an ideal of competitive self-assertion, the law of 
today is turning to an ideal of codperation. In this shifting of the 
standpoint of juristic thinking and legal reasoning certain of the 
ideals of the Middle Ages seem to be reviving and taking on 
new forms. 

Throughout the world there has been a revival of the universal 
ideal. In the United States, where the idea of intrinsic value of 
local law had been strongest, no less than five counter movements 
have been making for a swing back to the idea of a general law. 
These are (1) the doctrine of the federal courts as to independent 
judgment upon questions of general and commercial law, making 
the law uniform for those courts, however diverse it may be in the 
states in which they sit, (2) the movement for uniform state legis- 
lation, (3) the restatement of American common law going for- 
ward under the auspices of the American Law Institute, (4) the 
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influence of national as contrasted with local law schools, becom- 
ing marked after 1890, and (5) the revival of comparative law. It 
is not an accident that comparative law, after decades of quies- 
cence, is taking on new life throughout the world. Comparative 
_ law is the most effective antidote to the idea of the worth of local 
law simply as a local possession. It is not the least of the forces 
in the law of today which are bringing back the universal ideal 
to meet the needs of an economically unified world. 

Second, the idea of authority is taking on new form and is to 
be seen at work in recent juristic thought on every hand. A 
postulated ultimate practical source of rules and sanctions, a pos- 
tulated form of law to which other guides to judicial and admin- 
istrative action must be subordinated, raise questions very like 
those to which medieval ideas of authority were addressed. Ever 
since the Reformation the emphasis has been on change. The 
Reformation, the Puritan Revolution, the English Revolution of 
1688, the American Revolution, the French Revolution, the Rus- 
sian Revolution — six major revolutions in four hundred years, or 
one in every other generation — has made violent change seem the 
normal course of things and stability seem stagnation. But there 
have been eras of legal and political stability, and like our time 
they have been eras of bigness and wide economic unification, not 
of self-sufficing small local political organizations and neighbor- 
hood economic independence. If we are moving toward stress on 
stability, we shall turn to an ideal of authority. 

Third, there is a palpable revival of the idea of relation. No 
doubt this is a controversial subject. But it seems clear enough 
that the nineteenth-century ideal of the abstract free individual 
will is giving way before a renewed tendency to think of men not 
as isolated in ideal conditions but as in concrete relations; to think 
of them as in a society in which they are all in every sort of rela- 
tion with their fellow men and their most significant activities for 
the legal order take place in or have to do with those relations. 

I have suggested a revival of certain old ideals which had been 
under eclipse since the Reformation. But are we to have no new 
ideal? Is the creative era which is manifestly at hand to be 
guided by no ideals of its own? It is rash to speak of such things 
so early in the century. Yet teachers may rush in where lawyers 
fear to tread. I cannot forbear to suggest that an ideal of co- 
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operation, of codperative effort to maintain, further, and trans- 
mit civilization seems to be formative. In America, where the 
ideal of competitive acquisitive self-assertion has hung on long- 
est and most obstinately, there is a significant movement for 
cooperation in the enforcement of law, superseding the old régime 
of local indifference toward the whole and toward every other 
locality. In all parts of the world economic unification and or- 
ganization of industry are affecting the received conception of the 
relations of man to man in society. Our received ideal can no 
longer be one of free competitive activity of individual economi- 
cally self-sufficing units. It must be redrawn as one of adjusted 
relations of economically interdependent units. 

If we grasp the ideals which are coming to be received and 
understand them in their relation to those received in the past, 
especially if we perceive the extent to which the older ideals are 
giving way in this jurisdiction and persisting obstinately in that, 
we shall compare more understandingly the legal precepts shaped 
to those ideals and applied to their measure. 


Roscoe Pound. 
Harvarp LAw ScHOOL. 
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THE RAILROAD REORGANIZATION ACT 


HE statutory provisions touching on the reorganization of 
railroads are part of an Act which became law on March 
3, 1933. That Act added several sections to the bankruptcy law, 
one of them Section 77, dealing with railroads. That section is 
the subject of this paper. 
- Itis, of course, appropriate to note, before analyzing the section, 
that a statute cannot compel improvement in the spirit of the 
administration of railroad reorganizations. Legislation may place 
the conduct or supervision of reorganizations in persons better 
equipped to serve security holders, it may suggest to administra- 
tors the advisability of a fresh attitude in such matters, and it may 
make it easier to operate the reorganization machinery. But any- 
one expecting more from the new Act might well be guided by 
the comment of Senator Norris of Nebraska when the bill was 
under consideration in the Senate. He said: “. . . by proper 
practice the judges of the Federal courts, if they in real good faith 
exercised their judgment under the law as it stands now, could 
put an end to 95 per cent of these abuses.” ” 

As will be noted later, the new Act leaves in the hands of the 
federal judges much of the power previously exercised by them, 
and reposes in the Interstate Commerce Commission powers which 
it in some form had theretofore exercised or could have exercised. 
In large measure, therefore, the protection of the interests of stock- 
holders, bondholders, and other creditors will continue to be de- 
termined by the extent of the awareness, the skepticism, the 
shrewdness, the will, and the aggressiveness of the same adminis- 
istrators upon whom investors were obliged to rely before the 
passage of the Act of March 3. 

The machinery employed prior to the passage of the Act for 
the reorganization of railroads may be briefly described. The 
men in control of a distressed railroad corporation arranged to 
have a federal judge take charge of its property and affairs and 

1 Public No. 420, 72d Congress. Earlier legislation affected reorganizations, but 


incidentally only. 
2 76 Conc. REc. 4887 (1933). 


18 ee [Vol. 47 
| 
j 


1933] THE RAILROAD REORGANIZATION ACT 19 


appoint a receiver or receivers. At about the same time several 
men, usually those who arranged the receivership, appointed them- 
selves or others members of committees and reorganization man- 
agers. The committees and managers sought to obtain sufficient 
power for the drafting and effectuating of a reorganization, and 
were generally successful in obtaining such power. The property 
was then put through the form of a sale, although there was no 
true sale. After this sale, the judge in charge of the receivership 
and the Interstate Commerce Commission conducted hearings on 
the fairness of the plan prepared by the committees or managers. 
As soon as the permission of these authorities was obtained, the 
plan was put into effect.’ 

The procedure outlined in the new Act or permitted under it 
may also be very briefly sketched. Railroads in need of reorgani- 
zation may be placed under the control of a federal judge, in a 
bankruptcy proceeding. The judge may appoint a trustee or 
trustees from a panel prepared by the Interstate Commerce Com- 
mission. The Commission, after hearings on reorganization plans, 
recommends one to the creditors and holders of securities en- 
titled to an interest in the railroad property. If the owners of two- 
thirds of the affected securities and claims, and the Commission, 
approve this plan or any other plan, it is presented to the judge 
for hearing and acceptance or rejection by him. In the event that 
he confirms the plan, it binds all affected security holders, with 
certain exceptions specified in the Act. Other provisions of Sec- 
tion 77 will be mentioned later. 

The analysis will consist of a comparison of the old and the new 
procedures, considering their relative effectiveness in dealing with 
abuses prevalent in railroad reorganizations. Among the abuses 
certain ones stand out: control of receivership administration and 
of reorganization by the men who controlled the property prior 
to its formal acknowledgment of insolvency; inadequate adminis- 
tration of the property and affairs of the railroad pending reor- 
ganization; inadequate supervision by the regulating authorities 
of receivership and administration; undesirable practices of com- 
mittees and managers; confusion of trusteeship duties with self- 


8 Cf. address by Paul D. Cravath, Reorganization of Corporations, in SomE 
LEGAL PHASES OF CORPORATE FINANCING, REORGANIZATION AND REGULATION (1917). 
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interest of the trustees; preparation of plans without hearing; 
control of the voting machinery by a few, to the exclusion of the 
body of the security holders; depriving the latter of a vote on 
the reorganization plans; fees and expenses disproportionate to 
the services rendered and the results achieved. 


THE CIRCUMSTANCES OF THE ENACTMENT OF SECTION 77 


An understanding of the effectiveness of Section 77 will be fa- 
cilitated by preliminary references to the circumstances of its 
enactment. Proponents of the legislation urged that it was needed 
without delay, in order to meet an emergency. Senator Hastings 
of Delaware, who introduced the proposal for this section in the 
form of an amendment, said: “ It is a great deal more important 
to pass the bill with this amendment than it is to refuse to pass 
it at all. All the information I can get with respect to the railroad 
situation convinces me that it is particularly serious at this time.” * 
Senator Norris of Nebraska questioned whether there would be 
“such a rush of receiverships in railroad cases ” ° to justify hur- 
ried legislation. But a majority in the Senate apparently yielded 
to the urging that Section 77 be rushed through. 

That this was done with haste was avowed, and is borne out 
by the facts. Senator Hastings said on the day he submitted his 
proposal to the Senate: “ It was suggested to me yesterday that it 
was perfectly possible to have this bill rushed through the Senate. 
It was believed that the Senate was in a frame of mind to legis- 
late, and this was a good opportunity to get this bill through.” ° 
The bill was debated briefly the same day, February 24, 1933, 
and again on the 27th, and, with some changes, passed the Senate 
on the latter day.” It then went back to the House, which adopted 
it without change.* President Hoover appended his signature just 
one week after the reorganization section was presented to the 
Senate for the first time.® 

# 76 Conc. Rec. 5108 (1933). Later Senator La Follette of Wisconsin added: 
“Mr. President, I do not believe I am committing any indiscretion in stating the 
information I have, because I think it is common knowledge. It is that there are 
several railroads which are very likely to go into receivership before any legislation 
could possibly be enacted at the special session of Congress. . . .” Jd. at 5130. 

5 Id. at 5131. 6 Id. at 4883. 7 See id. at 5136. 8 See id. at 5360. 

® S. 4921, introduced in the Senate by Senator Hastings on June 15 (calendar 
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The bill passed the Senate without resort to the safeguards 
customarily employed in legislating. This is indicated by the dis- 
cussion which took place on the floor. Senator Bratton of New 
Mexico, a member of the subcommittee, indicated that the subject 
had been given little study by any of its members, other than 
Senator Hastings. 


“ The bill was referred to a subcommittee of three members, the Sena- 
tor from Delaware being chairman, the Senator from Rhode Island 
(Mr. HEBERT] and I being the other two members. The Senator from 
Delaware has devoted himself industriously and energetically to the 
bill; but I have given it little consideration, and I think the same is 
true of the Senator from Rhode Island. In fact, the chairman of the 
committee prepared and gave to the Senator from Rhode Island and 
me each a copy of a tentative report of his consideration of the measure, 
such report reaching us only two or three days before the bill was re- 
ported to the full committee. So, Mr. President, in the final analysis 
of the situation, only one member of the Judiciary Committee has given 
prolonged consideration to this important measure. As a member of 
the subcommittee and as a member of the full Committee on the Ju- 
diciary, I do not think we would be justified in passing during the 
closing days of this session a measure so far-reaching in its effects as 
the section touching railroad reorganization.” 1° 


A number of the Senators expressed the opinion that neither 
they nor their colleagues were in a position to give sufficiently in- 
formed consideration to the railroad section. The following is 
from the comments of Senator Connally of Texas: 


“This is a measure too complex, too intricate, too important, for me 
to vote upon it largely in the dark. If the Committee on the Judiciary, 
after examining the amendment, declined to act on it — and that com- 
mittee ought to know more about it than the rest of the Senate — if 


day June 21), 1932, dealt with reorganizations of corporations, but did not substan- 
tially change the powers of the Interstate Commerce Commission as did Senator 
Hastings’ amendment of Feb. 24, 1933, to the bill which had passed the House. 
The House Bill (H. R. 14359) was reported to the House by its Judiciary Committee 
Jan. 23, 1933 (H. R. Rep. No. 1897), and passed the House Jan. 30, 1933. 

10 76 Conc. Rec. 4884 (1933). Cf. “Mr. Wagner [of New York]. Has the 
full committee considered the railroad reorganization section at all? Mr. Hastings. 
It has not. In presenting the matter to the Senate the Senate does not have the ad- 
vantage of the matured consideration of the Judiciary Committee upon this subject.” 


Td. at 4880. 
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the Senate here now, in the last three days of its session, under tre- 
mendous pressure, in a mere brainstorm, passes this legislation because 
it thinks something must be done, but does not know quite what it is, I 
can not get my own consent to vote for the amendment . . . the matter 
has not had proper consideration. In other words, they have considered 
it briefly, they know something ought to be done, they know one of the 
patient’s legs ought to be cut off, but they do not know which one, and 
they will just cut off one in order to be doing something.” 14 


Remarks to similar effect were made by a number of other 
Senators from all parts of the country, such as Senator Norris 
of Nebraska, Senator Dill of Washington, Senator Robinson of 
Indiana, Senator Bratton of New Mexico, and Senator Smith of 
South Carolina.’* As the debate in the Senate drew to a close, it 
was clear that the proposed Section 77 was being advocated, not 
as adequate legislation, but on the ground that it was better than 
nothing.** 

Legislation enacted in such fashion, and urged on such grounds, 
calls for analysis. In the first place, it is likely to have defects 
which require correction. Senator Hastings indicated, while the 
matter was under discussion in the Senate, that there might be 
defects in his bill, and that they should be dealt with at the next 
session.** Secondly, a study of the new Act is needed because of 
the pendency in Congress of a bill relating to the reorganization 
of non-railroad corporations.*® This bill is modelled somewhat 
on the same lines as Section 77, but omits certain important pro- 
visions contained in that section. It is important to avoid in the 
pending bill a repetition of any mistakes in the section on rail- 
roads, and to include or adapt its meritorious provisions. 


11 76 Conc. REc. 5132 (1933). 

12 See id. at 4886-89, 5125, 5134-35. 

18 This is developed in the remarks of Senator Long of Louisiana, thus: “I am 
just asking the Senator with all the knowledge which I confess I do not possess if 
there is a thing about this bill that is not better than what we have to-day, what is 
it? Mr. Smith. I do not consider that this bill will remedy the situation at all. 
Mr. Long. That is not the question. Is it not better than what we have now?” 
Id. at 5133-34. 

14 See id. at 5109. 

15 H. R. 5884, which passed the House, and was referred to the Senate Judiciary 
Committee June 6, 1933. 
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Resort May StTILt BE HAD TO THE OLD REORGANIZATION 
MACHINERY 


Section 77 does not abolish the old procedure. In consequence, 
if directors, bankers, or lawyers advising or having influence over 
a railroad board prefer the old procedure, they may arrange for 
an equity receivership of the old type. Whether they will succeed 
depends upon the judge to whom they apply. He may decline to 
accede to the proposals of the reorganizers. This is especially 
possible because of the recent warning of the Supreme Court 
against too ready exercise of jurisdiction by district judges in per- 
mitting so-called consent receiverships.*® 

Even though a reorganizer prefers and a judge permits resort 
to the old procedure, practical considerations may buttress the 
purposes of Section 77. The Interstate Commerce Commission, 
before which reorganizers must come even under the old proce- 
dure, may indicate its disapproval of attempts to disregard the 
new Act. Furthermore, the owners of five per cent of a railroad’s 
indebtedness may be able to force its reorganization pursuant to 
the new Act, even if its board has placed it under an equity re- 
ceivership.*’ 

These factors do not, however, insure the substitution of the 
new for the old procedure. It is difficult for ordinary creditors or 
security holders, not affiliated with the men in control of a railroad, 
to get in touch with a sufficient number of other creditors or hold- 
ers to make up five per cent of the total indebtedness.** The 
Commission, on the other hand, has no power to petition the 
transfer of the property of an insolvent railroad from an equity 
receivership into a proceeding under the new Act. 

Receiverships initiated subsequent to the passage of the Act 
have been instituted under its provisions.‘ There is some evi- 
dence, however, that men in control of railroads have been in- 


16 Shapiro v. Wilgus, 287 U. S. 348 (1932). 

17 Subsection (a). Weiner, Reorganizations under Section 77: A Comment 
(1933) 33 Cox. L. Rev. 834, 848, suggests that the statute does not so provide with 
the clearness the point deserves. 

18 See pp. 46-48, infra. 

19 The following roads (and subsidiaries): Missouri Pacific R. R.; Chicago, Rock 
Island & Pacific Ry.; St. Louis-San Francisco Ry.; Chicago & Eastern Illinois Ry.; 
and seven small lines. 
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clined to observe the kind of administration accorded to Section 
77, before resorting to its procedure with any enthusiasm. Though 
the section permits the substitution of a proceeding under its pro- 
visions for an equity receivership pending at the time of its pas- 
sage, several large railroads ** and many smaller ones” have 
avoided the substitution, and one of the largest, though it made 
the change, did so haltingly.?” It is obvious that if the adminis- 
tration of Section 77 ultimately proves distasteful to persons who 
can elect between equity receivership and statutory proceedings, 
efforts to persuade judges to permit the use of the old procedure 
will be made. 


FRIENDLY RECEIVERSHIPS 


The changes effected by the new Act on the subject of control 
of a receivership pending the reorganization of a railroad are in 
part valuable, and in part undesirable. To appraise them, it is 
necessary to consider the abuse known as the friendly receivership. 
Control of the property and affairs of an embarrassed railroad 
pending its reorganization has great importance. For those who 
have exercised such control prior to receivership, the vesting of 
management or receivership administration in the hands of them- 
selves or their friends is more than desirable; it may be necessary 
for their individual protection. By means of such control, they 
may get immunity from suits for mismanagement or other wrong- 
doing in the company’s past. Control also helps them by putting 
at their disposal the resources and personnel of the property in 
receivership — a powerful aid, for example, in influencing se- 
curity holders and creditors to support the reorganization aims of 
the old management or its bankers. These aims usually include 
the retention of this group’s control of the property when re- 
organized.”* 


20 Wabash Ry.; Seaboard Air Line Ry.; Florida East Coast Ry.; Minneapolis 
& St. Louis R. R.; Ann Arbor R. R.; Pittsburgh, Shawmut & Northern R. R.; 
Mobile & Ohio R. R.; Wisconsin Central Ry. 

21 More than fifty in number. 

22 St. Louis-San Francisco Ry., on May 17, 1933, some ten weeks after the Act 
went into effect. N.Y. Times, May 18, 1933, at 27. 

23 Retention of power over the property pending reorganization also gives the 
old régime and its friends such remuneration as is involved in managing the prop- 
erty while in receivership, in floating whatever securities may be issued by the re- 
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On the other hand, the bondholders and other creditors of the 
distressed railroad corporation, as well as its stockholders, will 
gain by having an independent interim administration, free from 
self-interest, intent upon serving them as well as possible, free 
from obligations to or friendship for any persons previously con- 
nected with the property, and devoted exclusively to the interests 
of the rank and file of the creditors and security holders. They 
will bear the entire loss, a loss of others’ making, if the property 
is not placed under the control of men ready and able to inquire 
aggressively into the past affairs of the company, and zealous and 
sanguine in seeking to impose at least part of the loss on those 
responsible for it. The rank and file may lose still more if men 
controlling the property pending its reorganization, desire, or are 
friendly to others who desire, control of the company when reor- 
ganized. Nor are the creditors and stockholders likely to obtain 
the best possible results from management during reorganization, 
if that management is handed over to the same men under whose 
guidance the company arrived at the bankruptcy court. 

The danger of so-called friendly receiverships, meaning an ad- 
ministration friendly to those previously connected with the con- 
trol of the property but not necessarily friendly to those who 
merely owned and did not actually control it, was before the 
Senate when it considered the proposed legislation. Senator 
Norris said: 


“ They get the advice of the ablest lawyers in the world to bring about 
a condition under which they will be enabled to ask and obtain the ap- 
pointment of a receiver. Then when the receiver is appointed, the 
judge has very often appointed as receivers the very men who wrecked 
the institution, and, in addition to that, has appointed as attorneys for 
the receivers the men who gave the proper advice so that the corporation 
could be wrecked.” ** 


This abuse was discussed in a memorandum sent to Senator 
Hastings by Interstate Commerce Commissioner Eastman as 
chairman of the Commission’s legislative committee. Speaking 


ceivership estate, in retaining their old jobs, and in securing special professional jobs 
arising out of receiverships, such as the making of accounting and engineering 
studies. 

24 76 Conc. REC. 4887 (1933). 
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for the legislative committee, he listed among the reasons for 
severe criticism of railroad receiverships and reorganizations “ the 
continued domination of the property by the interests which may 
have been in part responsible for its financial troubles.” At a 
later point in the report the legislative committee returns to this 
abuse as one of the principal grounds for the conclusion that 
“ present procedure with respect to railroad receiverships and re- 
organizations is most unsatisfactory and inconsistent with the 
public interest.” *° 

Commissioner Eastman attached to the memorandum sub- 
mitted a copy of an address before the American Bar Associa- 
tion, delivered by William Howard Taft, then United States Cir- 
cuit Judge. The address, given in 1895, emphasizes both the fact 
and the age of the abuse under consideration. Judge Taft said: 


“ The temptation to this resort is greatly increased, if, as is too often 
the practice, the controlling officer of the company is continued in the 
management as receiver. The patronage incident to the jurisdiction is 
one of its evils. . . . Consent applications for receiverships would be 
much less common if it were provided by statute that, wherever a case 
is made on preliminary application for the immediate appointment of 
a receiver, the clerk or marshal should act as temporary receiver for 
thirty days, with a fixed per diem compensation, at which time a per- 
manent receiver, not an officer of the court, should be selected by the 
court after full notice to all parties, and that no one connected with the 
previous management of the railroad or interested in its bonds or stock 
should be eligible, even with the consent of the parties.” °° 


A third of a century after these words were uttered, Chief Jus- 
tice Taft, speaking for a unanimous bench, intimated that the evil 
had not been eradicated. 


“. . . circumstances which should have no influence lead the parties 
in interest to prefer one court to another in the selection of the person 
to be appointed as receiver, with the hope on behalf of those in charge 
of the embarrassed corporation that the appointment may fall to one 
whose conduct will be in sympathy with, rather than antagonistic to, 
the previous management of the corporation, in the hands of which the 
embarrassment has arisen. As the Court of Appeals says, there should 


25 Memorandum of Jan. 31, 1933, at 2, 12. 
26 Id., Appendix B, at 2; also in (1895) 18 A. B. A. REP. 237, 265. 
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be no ‘ friendly ’ receiverships, because the receiver is an officer of the 
court and should be as free from ‘ friendliness ’ to a party as should the 
court itself.” 27 


The new reorganization Act permits the men in control of the 
railroad to bring the proceeding. They go to a federal judge, 
exactly as under the old practice. In finding a judge satisfactory 
to them, they have a choice among districts, exactly as in the past. 
The Act says that they shall go to a district where “ the railroad 
corporation, during the preceding six months or the greater por- 
tion thereof, has had its principal executive or operating office.” ** 
These offices may be at two different places. Furthermore, they 
can be moved from one district to another, particularly the ex- 
ecutive office. All that is necessary, under the statute, is the 
maintenance of the executive office in the desired district for a 
period somewhat in excess of three months. Inasmuch as the 
need or probable need for a resort to receivership is usually fore- 
seen more than a quarter-year in advance, the necessary change 
of location can be made in sufficient time.” 

The men in control of a railroad which they are about to put 
in the hands of a court have a choice, not only among districts, 
but also among the judges within the district chosen for the re- 
ceivership. In this respect, also, the practice which prevailed 
before remains unchanged. So does the opportunity for holding, 
in advance of the formal proceeding, a private, unrecorded, in- 
formal conference with the judge who has been selected by the 
organizers of the receivership proceeding. A judge willing to per- 
mit such a practice enables those who are arranging for a receiver- 


27 Harkin v. Brundage, 276 U. S. 36, 55 (1928). 

28 Subsection (a). The terminology arose out of the effort of Senator Hastings 
to broaden the language of the House bill by permitting receiverships (that is what 
they are in substance, though the Act seeks to avoid the use of the word) in the dis- 
trict in which “the corporation has its domicile.” See 76 Conc. REC. 4907, 5104 
(1933). Senator La Follette urged, successfully, that this clause be eliminated from 
the bill, saying that “ it would be a great mistake if we were to find that these re- 
ceiverships were taking place a thousand or more miles away from the territory in 
which the railroads operate.” Jd. at 5112. Yet such a result is possible under the 
Act, even after the elimination of the clause about domicile. 

29 The very meaning of the words used in the statute may become the subject 
of dispute; as Senator Hastings himself said, “ It might very well be asked, What are 
considered its principal or operating offices?” Jd. at 5111. 
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ship to ascertain in advance whether he will place receivership 
control in the hands of men satisfactory to themselves. If they 
find that he may disappoint them, they can cast about for another 
district or another judge in the same district. This shopping 
privilege has not been changed by the new Act. 

Even lawyers accustomed to arrange friendly receiverships had 
witnessed and approved the trend away from a receivership ad- 
ministration made up exclusively of friends of the pre-receivership 
management.*° To be sure, they still assumed that it was proper 
to keep some share of the control in the hands of the old régime. 
It is true, also, that they felt that in some instances, at least, the 
independent receiver would not be active or aggressive, but would 
leave the administration to the company executives; for, as one 
of the chief reorganization lawyers put it, “ this outside receiver 
is appointed sometimes as a matter of political patronage.” * 
Yet the view that, theoretically at least, a dash of impartiality 
would make friendly receiverships more seemly had become gen- 
erally accepted by the organizers of such receiverships and by the 
judges whom they approached. 

The new Act permits a return to the earlier procedure of leav- 
ing control of the property, pending its reorganization, exclusively 
in the old régime. The Act made it optional with the judge to 
appoint no trustees at all, leaving control with the men who had 
been in control. It provides that the judge, upon approving the 
application of a railroad under the new procedure, “ may ” ap- 
point a trustee.** This was more than permission to leave control 
where it already was. It was almost a signal to do so. In the 
first applications under the Act by great railroads not theretofore 
in receivership, the United States district judges who assumed 


80 In 1927 a special committee »f the Association of the Bar of the City of New 
York, reported to it “ that the practice occasionally followed of appointing a former 
officer of the defendant company as a sole receiver should be discouraged and that 
such a former officer should, unless some very special reason exists to the contrary, 
be appointed only where some disinterested person is named as co-receiver.” The 
committee making this report included a number of distinguished members of the 
so-called reorganization bar. Even eleven years earlier, a modified practice was 
noted as customary. Cravath, supra note 3, at 160. 

81 Swaine, Reorganization of Corporations: Certain Developments of the Last 
Decade (1928) 28 Cor. L. REv. 1, 31. 

82 Subsection (c) (1). 
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jurisdiction made no appointment of trustees.** Subsequently, to 
be sure, some of them took a different tack, but only after com- 
plaint had been registered by the Reconstruction Finance Cor- 
poration, which, as a creditor of the roads, had urged that inquiry 
be made by some independent officials to determine whether 
there had been improper dealings and thus whether money could 
be recovered for the estates of the insolvents.** 

The lesson to be drawn from this experience is that the Act 
both permits and apparently suggests, to some judicial minds, the 
very quintessence of friendly receiverships. If this is the case so 
shortly after the evil was discussed by the legislative committee 
of the Interstate Commerce Commission and on the floor of the 
Senate, it may occur again and again. If a reversion to the worst 
practice took place under the new Act at a time when inquiries 
by Congressional committees and the state of mind of investors 
made such an occurrence most incautious, it is likely that the 
practice will be revived, particularly after the amelioration of 
present-day conditions softens the feelings of investors. If the 
intervention of a powerful Federal Government agency, with mil- 
lions of its loans at stake in the case, was necessary in order to 
induce receivership judges to forego such a practice, it may be 
over-sanguine to expect protection of security holders by independ- 
ent receivership administration at a later time, when the govern- 
ment may have ceased to be a large creditor of railroads. 

Section 77 included, in addition to the unhappy provision just 
discussed, another change of a different sort. If a judge decides 
to appoint a trustee under the Act, he is now restricted in the choice 
of the person to be designated for the post to a panel made up by 
the Interstate Commerce Commission,** which is, to this extent, 
substituted for the judges. Insofar as members of Congress were 
justified in saying that the Commission is better equipped than the 
judges for protecting security holders, the Act is an improvement, 
but one, it must be remembered, which is in the power of the judges 


88 E.g., Missouri Pacific R. R. (N. Y. Herald Tribune, May 9, 1933, at 20); 
Chicago & Eastern Illinois Ry. (N. Y. Times, May 18, 1933, at 33); Chicago, Rock 
Island & Pacific Ry. (N. Y. Herald Tribune, June 8, 1933, at 29). 

84 E.g., Missouri Pacific R. R. (N. Y. Herald Tribune, June 23, 1933, at 25) ; 
Chicago & Eastern Illinois Ry. (N. Y. Times, Sept. 13, 1933, at 27). 

85 Subdivision (c) (1). 
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to confer or withhold. Whether, when permitted by the judges, 
the improvement will be as real as hoped depends upon the Com- 
mission. In one of the largest cases, the list of names submitted 
by it included the name of the railroad president, and the judge, 
when he yielded to the demand for an independent receivership 
administration to investigate the pre-bankruptcy management, 
appointed the head of that management as one of the two trustees 
to provide the independent administration.*® 

The Act did not limit judges in the selection of counsel for trus- 
tees. This is an important omission. On such counsel falls the 
duty of investigating past transactions and deciding whether they 
should be made the basis for suit against-_past managers. Further- 
more, able counsel may participate in determinations of receiver- 
ship policy, and may curb or outweigh, in influence, even an in- 
dependent trustee. When there are two trustees, one of them 
connected with the old management, counsel for the trustees, if 
friendly to that management, may carry the day for the old 
régime. 

Nominally, the trustees are the clients of their counsel and the 
latter may be selected by the former and must do their bidding. 
Actually, counsel is in most cases appointed by an order bearing 
the judge’s signature. The judge may do the appointing in fact. 
Counsel may, in practical consequence, be the equal of the re- 
ceivers, if not their superior. The new Act does not prescribe any 
change from the old practice, one way or another. One of the 
gateways to receivership power and control, at all of which Con- 
gress thought it was stationing a Commission guard, is thus left 
to the same judicial sentries who had exclusive supervision in the 
past. 

To sum up the effect of the new Act, insofar as concerns the 
abuse of friendly receiverships: The Act does not compel reform. 
It permits the receivership judge to choose between a worse prac- 
tice than that which was to be eliminated, and what it is hoped 
may be a better practice. Some judges turned at once to the first 
alternative. Even if they turn to the second, the purpose Con- 
gress had in mind may be interfered with or defeated because of 
an important omission, the failure to deal with the selection of 


86 Missouri Pacific R. R. (N. Y. Times, June 23, 1933, at 25). 
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counsel for the trustees. The new Act has value in recognizing 
that there is an abuse to be dealt with but in its present form it 
would appear to be a step backward. 


COMPETENCE OF TRUSTEES AND THEIR COUNSEL 


Disinterestedness and freedom from entanglements are of 
course not enough to qualify a man for the administration of a 
receivership. The men active in directing it need the competence 
for the service which the security holders and creditors should 
have. That service includes, besides many other items, the selec- 
tion or retention of the proper men to operate the railroad system, 
effective inquiry into past transactions and vigorous prosecution 
of claims for past mismanagement or wrong-doing, preparation 
of reorganization plans or assistance to government supervising 
authorities engaged in preparing plans or in conducting hearings 
on the subject, and prevention of any attempts by individuals or 
committees to seize power or to make themselves anything more 
than easily removable servants or advisers of security holders. 

As already noted, the new Act radically changes the method of 
filling such trusteeship posts as the judges are willing to fill.*’ 
Yet insofar as the new Act looks to the Interstate Commerce 
Commission for assistance in manning receiverships with trustees 
of ability, the procedure which it provides falls short of the mark. 
Calling upon the Commission to find a number of such men when 
only one or two are required makes more difficult the task of find- 
ing the necessary ability and limiting selections to men who 
possess it. Leaving it to the judge, who may be less well qualified 
for the purpose than the Commission, to select from the list, makes 
it more likely that one of the lesser lights on the roster will be- 
come trustee. 

The hybrid arrangement provided by the Act is of a piece with 
the hybrid character which marks it throughout. In this instance, 
however, the language now in the Act was substituted for the 
more desirable provision of the House bill that if a judge appointed 
a trustee, it must be the man recommended by the Commission. 
The change was the result of a compromise apparently effected 


87 See p. 29, supra. 
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under a misapprehension.** Yet even the compromise is a step 
in the direction of transferring power from judges to the Com- 
mission. Trustees, recognizing that their appointment is due in 
part to the Commission, may realize that they should look to it, 
as well as to the judge, for guidance. On the other hand, judges 
may feel less responsibility for the activities and for the inaction 
of trustees, and the Commission may be unwilling to guide re- 
ceivership officials whom it cannot direct or remove. 

The change effected by the Act has a negative value for those 
who feel that judges have not always or sufficiently often been 
successful in their appointment of receivers for railroads. Thus 
a recent analysis of Section 77 includes the comment that though 
the panel provision may prove inconvenient in operation, it serves 
“ the purpose of preventing the appointment of unqualified friends 
of the judge ”.*° 

The provision in the Act on the method of selecting trustees will 
be viewed as desirable or not, depending upon whether more power 
in the administration of receiverships and reorganizations should 
be lodged with the Commission and less with judges. If it is an 
advance in the right direction, it does not go far enough. On the 
other hand, it entrains an undesirable diffusion of responsibility 


88 H. R. 14359, 72d Cong. 2d Sess. (1933), as passed by the House, came be- 
fore the Senate Jan. 10 (calendar day, Jan. 31) 1933, and was referred to the Sen- 
ate Judiciary Committee. The legislative committee of the Commission, whether 
because it felt that the Commission should not bear too great a responsibility for 
trustees not within its control, or for some other reason, suggested an amendment 
to the House bill, making it substantially similar to its present form. On the floor 
of the Senate, Senator Bratton urged that the Commission be given a voice, pref- 
erably a controlling voice, as provided in the House bill. He offered an amend- 
ment to that effect. See 76 Conc. Rec. 5112 (1933). That the withdrawal of 
it was due to a misapprehension is indicated by an excerpt from the debate. 
“ Mr. Hastings. Mr. President, would the Senator from New Mexico be willing to 
provide for a panel and then in conference see whether or not it is more desirable 
to accept that than the House plan? Mr. Bratton. Yes; I am willing to do that.” 
Id. at 5113. 

No opportunity was accorded for a conference, as Senators Hastings and Bratton 
expected. It was felt that the time before the close of the session was too short for 
the usual conference procedure, and the House was asked to adopt the Senate 
amendments in toto. See id. at 5360. 

89 Rodgers and Groom, Reerganization of Railroad Corporations Under Sec- 
tion 77 of the Bankruptcy Act (1933) 33 Cox. L. Rev. 571, 605. The writers add 
their opinion that “ Federal courts have not in general abused the power.” Id. at 


605, n.190. 
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at a point where it is of the highest importance that some govern- 
ment supervising authority have and exercise primary responsi- 
bility — that of supervising receivership administration. 


SUPERVISION OF RECEIVERSHIP ADMINISTRATION 


It was the federal judges through whom control over the ad- 
ministration of insolvent railroads was assumed by the federal 
government under the old procedure. It is the federal judges 
through whom a similar control is assumed when railroads are 
subjected to the new reorganization provisions. In this respect, 
therefore, the new Act made no change. 

The desirability of a change has been discussed for many years. 
When Chief Justice Taft, then United States Circuit Judge, ad- 
dressed the American Bar Association in 1895, he said: 


“ If any other and better way can be devised for the temporary man- 
agement of insolvent railroads pending their sale, it may be conceded 
that there are substantial reasons for relieving Federal courts of equity 
from the duty. The business has grown to such an extent that regular 
judicial labors are much interfered with by the consideration of mere 
questions of railroad management. Unpleasant public controversies 
often follow in the wake of receiverships having a tendency to put the 
court in the attitude of a party. The more or less complete dependence 
of the court upon the receivers in matters of policy and the possibility 
that this confidence may be misplaced make the jurisdiction an irk- 
some one.” *° 


The fact that federal judges do not have time for administra- 
tive problems would not in itself make advisable a transfer of 
receivership administration from the judges to the Commission, 
for the Commission itself is already heavily burdened. However, 
it has what the judges have not, a permanent staff dealing with 
railroad problems. The judges are also at a disadvantage in com- 
parison with the Commission because they do not have its long and 
wide experience with the operating, financial, and other problems 
of railroads. 

40 See (1895) 18 A. B. A. Rep. 237, 262-63. Cf. Memorandum of Commissioner 
Eastman of Jan. 31, 1933, at 3: “Conduct of a railroad receivership is a tre- 
mendous burden upon a judge. He has many other duties to perform which en- 


gross his attention. . . .” 
41 “ Congress has already entrusted the Commission with final responsibility for 
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A consideration as important as any of the foregoing is that re- 
ceivership administration calls for faculties and viewpoints, and 
involves functions, far different from those necessary to the con- 
duct of judicial affairs. Business management, inquiries to ascer- 
tain responsibility, and lawsuits to establish liability are the ac- 
tivities of partisans and would be likely to meet with failure if 
- conducted in disregard of the fact that men to be bargained with, 
investigated, or sued will not discard partisanship and can be met 
only with a sufficient measure of opposing partisanship. To re- 
quire judges to appoint and supervise men for the performance 
of such duties is like expecting umpires of games to become, on 
frequent occasion, successful captains of teams. For such work, 
as has long been recognized in the much less difficult field of bank 
and insurance company insolvencies, administrative agencies are 
far better equipped. The old procedure of burdening judges with 
receivership administration grew up at a time when there was no 
administrative body for the purpose. In this respect receivership 
is comparable to rate regulation. Before the creation of the Inter- 
state Commerce Commission and similar state bodies, shippers 
had nowhere to turn but to the courts. 

The opportunity which presented itself early in 1933 for doing 
with railroad receiverships as had been done with rate regulation, 
and with the liquidation of insolvent banks and insurance com- 
panies, and as is now being done under new legislation for the 
reorganization of banks,** remained unexercised. Congress en- 
deavored to depart from the customary reorganization procedure, 
but was successful in touching only portions of the area involved. 
The result was to break up that which must be unitary if security 
holders are to be fully protected. The Commission is specifically 
required to take a larger part in reorganizations than it has taken 
in the past. But receivership, employed as an incident to and in 
aid of reorganization, still remains beyond its control. Receiver- 
ship administration may seriously affect the reorganization plan 


the poston of the public interest with respect to the issue of railroad securi- 
ties . ; because of this jurisdiction and its other duties, the Commission has 
qoute cummiienmn with railroad affairs and more complete information with 
reference thereto than any court or any other public body possesses, and it also 
has the assistance of a staff of accounting and financial experts.” Memorandum of 
Jan. 31, 1933, at 14-15. . 

42 Public No. 1, 73d Cong. (1933). 
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to be drafted and its value to creditors and stockholders after its 
consummation. Yet the Commission, charged by the Act with the 
drafting of a plan, and confessedly better equipped to deal with 
railroad matters than are the judges, does not have power to direct 
administration to permit of the best plan possible. 

The hesitant character of the new Act may be described in the 
words of the Commission’s legislative committee, used in describ- 
ing the House bill, but equally applicable to the Act. 


“ The legislation which you are considering is, in short, hybrid legis- 
lation. It recognizes the evils in the present system of reorganizing 
railroads, but instead of dealing with these evils at the source, it at- 
tempts to correct them by means of coordinate regulation. The Com- 
mission is to act as a corrective of possible errors of a preoccupied and 
perhaps inexperienced court, . . . 

“We should prefer to see an attempt made to deal more fundamen- 
tally with this matter, but we realize that the time is short, . . . and 
that the need for action is urgent. We realize, also, that legislation of 
the more thorough-going character which we suggest would involve so 
radical a change in accustomed procedure that it would meet with the 
resistance which all such changes encounter, and would probably entail 
long discussion.” ** 


EXAMINATION OF WITNESSES ON THE CORPORATION’S AFFAIRS 


Mention has already been made of the fact that security hold- 
ers are usually compelled to bear, entirely, a loss not of their own 
making, and that men responsible for the loss generally escape 
liability. To impose liability on them it is necessary to ascertain 
facts known to them, but unknown to most of the investors in the 
company’s securities. Such facts are ascertainable, in part from 
the company’s books and records, and in part by questioning of 
the men who have had to do with the company in the past. Pro- 
cedure facilitating such questioning is therefore necessary. 

The procedure in use prior to the new Act was not conducive to 
investigation or to suits for the benefit of security holders against 
railroad directors, officers, bankers, and others. In this respect, 
court procedure for dealing with the affairs of a large corporate 
insolvent was strikingly different from the procedure in the bank- 


43 Memorandum of Jan. 31, 1933, at 31. 
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ruptcy of small debtors. Under the bankruptcy law, the latter 
are made subject to interrogation by interested parties, such in- 
quiries being conducted as a matter of course. Railroads, and 
other large corporations usually put into equity receiverships, 
generally escaped such treatment. This result was not due to any 
lack of power on the part of the judges in charge of equity re- 
ceiverships to conduct such inquiries, but they were rarely asked 
to do so, and friendly receiverships established a convention of 
inactivity.“* That fact meant that the activities of the men re- 
sponsible for the past management and for the losses of investors’ 
money were relieved of the treatment to which small business men 
responsible for small losses are subject. 

The enactment of Section 77 as part of the bankruptcy law may 
help to introduce investigations into large insolvencies. In addi- 
tion, one of the subdivisions *° of Section 77 has been construed by 
one commentator “* to bring about such a result. Whether judges 
not quick to exercise their powers for this purpose in equity re- 
ceiverships are likely to proceed on their own initiative under Sec- 
tion 77 is still a subject for concern. Whether trustees under 
Section 77 will be more ready to discharge this important function 
than equity receivers is still to be seen. It will be worth ob- 
serving whether, under the new Act, security holders will get such 
codperation from judges and trustees as to facilitate inquiries by 
appropriate construction and administration of the new law. 


\ 


COMMITTEES AND MANAGERS 


In the ordinary case, the bankers who were acting as the 
reorganization managers endeavored to control, not alone the 
machinery and the personnel of reorganization in the form of 
committees and the like,*” but also the process of reorganization 


44 See Weiner, supra note 17, at 848-49. 

45 Subdivision (n). 

46 See Frank, Some Realistic Reflections on Some Aspects of Corporate Reor- 
ganization (1933) 19 VA. L. REv. 698, 714. His comment is a negative one, pointing 
to the omission of provisions of this nature from the non-railroad section under con- 
sideration by Congress. 

47 “One of the first steps which they take in the process of reorganization is to 
secure the appointment of committees representing each separate class of security 
holders. Often they are influential in the selection of the members of these com- 
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itself. ‘The dominant figure . . . in every such undertaking, 
is that of the banker and the guiding spirit is the banker’s 
lawyer ”’.*® Bankers’ dominance over reorganizations was dis- 
cussed in both houses of Congress when the proposed legisla- 
tion was under debate. Several of its proponents were persuaded 
that it would do away with any such condition. Senator Couzens, 
at the time chairman of the Senate Committee on Interstate Com- 
merce, said: 

“ This is a plan to take out of the Wall Street bankers the power to 
reorganize the railroads, which they have had heretofore. Every time 
there has been a default on the part of a railroad, the Wall Street 
bankers have taken charge of the reorganization. ... Mr. President, 
this legislation would prevent that sort of thing, and would put the con- 
trol in the combined hands of the Interstate Commerce Commission and 
the courts.” *® 


The bills before Congress did not expressly eliminate the post of 
reorganization managers, but instead recognized that men might 
proclaim themselves such managers, even under the new Act.°° 
Nor does it expressly curb their activities, or specifically require 
managers or the committees they may organize to submit them- 


selves to the jurisdiction of any of the authorities having to do 
with reorganization. The express powers conferred on the Com- 
mission to deal with reorganizations are broader than before, but 
it is questionable whether bankers will be ready to regard this as 
an effective ouster, pro tanto, of themselves. 


mittees, and since it is the custom to provide that the compensation of these com- 
mittees shall be fixed by the reorganization managers, the latter have this further 
possible influence over them. . . .”. Memorandum of Jan. 31, 1933, at 4. 

48 Some LecAL PHASES OF CORPORATE FINANCING, REORGANIZATION AND REGU- 
LATION (1917) viii. 

49 76 Conc. REc. 5127 (1933). In the debate in the House of Representatives, 
Congressman La Guardia, member of its Judiciary Committee and of its subcom- 
mittee on bankruptcy legislation, and one of the most active members in strengthen- 
ing the bill and securing its passage, said: “ Are you going to leave the management 
of the reorganization and receivership of these railroads in the hands of the gang 
that has ruined the railroads, or are you going to take it out of the hands of that 
gang ... and put such control and supervision in the hands of a government 
agency, the Interstate Commerce Commission?” Jd. at 5358. 

The report of the House Judiciary Committee referred to “the opportunity 
for manipulation on the part of special groups ” as being “ too well known to require 
comment.” H.R. Rep. 1897, p. 5, 72d Cong. 2d Sess. (1933). 

50 See subdivision (c) (8). 
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The advice bankers are likely to receive on this score from 
their attorneys is indicated in an article published immediately 
after the enactment of the legislation. Written by lawyers asso- 
ciated with a firm which probably leads all others in guiding 
banker-controlled reorganizations," the article contains the fol- 
lowing statement: 


“Much of the work customarily done by the committees, and par- 
ticularly by the reorganization managers, may now be done by the 
Commission. This will not eliminate committees and managers, but 
will mean that the Commission and the Commission’s assistants, who 
are provided for by the Section, may in large part duplicate the work 
of the former.” °? 


Leading bankers have given evidence not only that they will 
continue to organize committees or to participate in organizing 
them, and that they may continue to perform functions which 
Congress has assigned to the Commission, but also that they may 
continue the very practices which have made committees and 
managers the subject of criticism. One of these practices is the 
tying of the hands of security holders, another is the assumption 
by committee members of large privileges for the making of per- 
sonal profits, a third is the refusal of committee members to 
accept legal responsibility commensurate with the powers they as- 
sume for themselves. All three practices, and other widely criti- 
cized methods of committees operating under the old procedure, 
have been adopted by committees organized since the passage of 
the new Act. 

Illustrations may be drawn from the deposit agreement of a 
committee formed to participate in the first large railroad bank- 
ruptcy under the Act.°** What this committee does is likely to set 
the standard for other committees organized by large financial in- 
terests, as it has in its membership officials of some of the biggest 
American financial institutions, including partners of the two 
foremost banking firms of America. This committee has asked 
bondholders to deliver their bonds to it. Its so-called deposit 


51 Cf. 76 Conc. REc. 5538 (1933). Weiner, supra note 17, at 834; Frank, supra 
note 46, at 550. 

52 Rodgers and Groom, supra note 39, at 604. 

53 Committee for First and Refunding Mortgage Five Per Cent Gold Bonds of 
Missouri Pacific R. R. 
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agreement * provides that it shall have the power “to exercise 
all the rights of absolute owner ” of the bonds, including the right 
“to sell . . . or otherwise dispose of all or any part of the de- 
posited bonds ”’,** though these bonds belong to the investors, and 
not to the bankers. It also provides that no bondholder whose 
bond has been obtained in this fashion by the committees “ shall 
prosecute independently any right of action in respect of ” his 
bonds.”® 

On the other hand, the committee stipulates that members of 
the committee, including banker members, and their firms may 


“ become pecuniarily interested in any property or matters which may be 
dealt with in this Agreement, . . . and may contract with or purchase 
from the Company or the Committee . . . or be a member or manager 
of any other committee or syndicate which may contract with or pur- 
chase from the Company . . . or the Committee . . . or be formed in 
contemplation of or in connection with any such plan or agreement.” °* 


The committee insists on having, in addition to elaborate pow- 
ers and privileges for its members, elaborate freedom from re- 
sponsibility or liability to the bondholders. It requires that it 
shall have the right to free itself from the bondholders at any 
time,°* but that the latter shall be irrevocably bound, except on 
certain limited occasions.” Even on such occasions the committee 
will not let the bonds go unless their owners pay the committee 
substantial amounts for the exercise of the privilege of becoming 
free again.” 

Under the practice prevalent before the new Act was passed, 
security holders who would not yield themselves to the control of 
banker-organized committees were “ induced ” to do so (to quote 
from the memorandum of the Commission’s legislative committee) 
“by notices and advertisements which normally contain a threat 
that after a certain date a penalty will be attached. .. .”° The 
documents drafted by such committees subsequent to the passage 
of the Act specifically empower them to impose penalties on secur- 
ity holders who do not give up control of their securities and 


54 Agreement dated July 21, 1933. 58 Id. at 24. 
55 Td. at 13. 59 Td. at 19. 
56 Jd. at 7. 60 Td. at 25. 
57 Td. at 10. 61 Memorandum of Jan. 31, 1933, at 5. 
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agree to the terms imposed by the committees, within the time 
limit fixed by the latter for the purpose.* 

_ Though members of Congress expressed the view that the Com- 
mission would control, committees and managers have made it 
clear that they are following in the old track. To be sure, they 
might have indicated their desire to carry out the purposes of 
Congress by asking only for proxies, revocable by security hold- 
ers at any time, and by providing that they would change their so- 
called deposit agreements at the behest of the Commission, if it 
deemed any provisions of those documents oppressive or undesir- 
able for security holders. But the documents carefully refrain 
from any language to this effect. Instead of codperating to permit 
the bondholders and stockholders to remain masters in their own 
house, and to have the full benefit of Commission protection, the 
committees indicate that they may insist on being masters, as in 
the past, and so far as possible free from regulation. In short, 
leading bankers are apparently of the opinion that, if Congress 
meant to give the Commission full power over the process of re- 
organization, Congress failed in its purpose in at least this major 
particular. 


DRAFTING THE REORGANIZATION PLAN 


Attorneys for reorganization bankers have in the past urged 
upon receivership courts and upon the Interstate Commerce Com- 
mission that those supervising agencies could not with propriety 
draft plans of reorganization, or consider or approve any plan 
other than that proposed by the reorganization managers or com- 
mittee. Courts and the Commission acquiesced. Reorganization 
lawyers also sought to defer Commission scrutiny of their reor- 
ganization plans to a late stage of the rehabilitation period. This 
made it difficult, for the Commission, according to the view of its 
legislative committee, was forced to approve or reject the entire 
plan. 


62 Missouri Pacific Bond Committee Agreement, dated July 21, 1933, at 4. 

63 Railroad reorganization committees may find themselves subject, in some re- 
spects, to the jurisdiction of the Federal Trade Commision under the Securities Act 
of 1933 (Public No. 22, 73d Cong.). 

64 Memorandum of Jan. 31, 1933, at 7. The Commission’s experience in the St. 
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The new Act seeks to sweep aside both the bankers’ special 
position in the preparation of the plans which the supervising au- 
thorities might be permitted to consider, and the withholding of 
plans from the Commission until the very end of the reorganiza- 
tion period. The Act authorized the trustees to draft a plan for 
submission to the Commission and provided that that body should 
conduct hearings and recommend a plan to affected security 
holders. 

The comment of the Commission’s legislative committee on the 
change in procedure, when it had before it the bills proposing 
that change, was as follows: “ The opportunity of creditors and 
stockholders to suggest and have considered a plan of reorganiza- 
tion different from that proposed by the reorganization managers 
would probably be somewhat better than at present, due to the 
fact that such an opportunity is provided for specifically in the 
bills.” °° 

This statement commends the improvement effected by the Act, 
but with much less enthusiasm than found its way into the report 
to the House of Representatives by its Judiciary Committee. It 
said that the bill (similar, on this point, to the present law) 
“ places the entire plan of reorganization under the jurisdiction, 
supervision and control of the Interstate Commerce Commis- 
sion.... This... retains an absolute and complete control 
of the reorganization in the . . . Commission of the plan recom- 
mended and approved by it.” ° 

The committee of the Commission, having had greater experi- 
ence with reorganizations and the ways of reorganizers, was in a 
better position to appraise the effect of the proposed legislation, 
and was justified in its cautious references to the change made by 
the Act. Financial lawyers have already devised a method by 
which they may try to diminish that degree of power over reor- 
ganizations which the House Committee thought the new Act 
would confer on the Commission. The matter is discussed later.® 


Paul reorganization led it to report that “ it is therefore deemed desirable that here- 
after in each case of reorganization application by the new company be made at 
an early date... .” Investigation of Chicago, Milwaukee & St. Paul Ry., 131 
I. C. C. 615, 672 (1928). 

65 Subdivision (d). 66 Memorandum of Jan. 31, 1933, at 26. 

67 H. R. Rep. No. 1897, p. 6, 72d Cong. 2d Sess. (1933). 

88 See pp. 43-46, infra. 


42 HARVARD LAW REVIEW [Vol. 47 


PREPARATION OF PLANS WITHOUT OPPORTUNITY FOR THE 
AFFECTED PARTIES TO BE HEARD 


The Act does away with considerable of the secrecy which has 
heretofore enveloped the preparation of reorganization plans. 
The plan drafted in the largest railroad reorganization in the 
country’s history (the reorganization of a middle western and 
western railroad) was prepared by a New York banker and his 
lawyer behind locked doors in a hotel at White Sulphur Springs, 
was polished off in the course of a few evening conferences with a 
friendly life insurance company executive at the banker’s New 
York home, and received with slight changes the cut-and-dried 
approval of committees organized by the banker.® Security 
holders were then required to accept the plan in toto, without op- 
portunity before taking action to suggest changes, or to ascertain 
what had been said in private conversations with leading sup- 
porters of the banker’s plan, whether there had been any special 
arrangements not made public, or whether there had been any log- 
rolling. 

Under the new Act, the Interstate Commerce Commission is to 
conduct public hearings before it recommends a plan.” This 
may afford opportunity for questioning committees, managers and 
others about their plans or conduct with reference to reorganiza- 
tion. At these hearings the company (which means of course a 
few men controlling it, or those men and the company’s bankers) 
is to submit its proposal of a plan. In addition, bankers’ com- 
mittees will probably be able to present a plan, as the Act permits 
persons controlling ten per cent or more of the company’s in- 
debtedness of any class to do so.” 

The opportunity thus accorded to security holders, as well as 
to the supervising authorities, would have been available to them 
if the judges and the Commission had fully exercised the power 
they had in the reorganizations which preceded the new Act. But 
neither had sufficiently developed that power, although some of 


69 Chicago, Milwaukee & St. Paul Ry. Testimony before Senate Committee on 
Interstate Commerce, 69th Cong. 1st Sess., on S. 2929, at 77; hearings before 
I. C. C. in Docket No. 17021, at 4575 et seq., 4752 et seq. 

70 Subdivision (d). 

%1 Ibid, 
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the expressions of several members of the Commission in a recent 
reorganization indicate that it might have extended its authority 
and improved on the old procedure, even without the impetus 
of new legislation.” 


VOTING ON REORGANIZATION PLANS 


These commissioners were opposed to the old voting system un- 
der which so-called protective committees of bankers and banker- 
managers were usually successful in pocketing a large percentage 
of the votes, by getting control of bonds and stocks before there 
was any disclosure of the important features of the bankers’ re- 
organization plan, or any disclosure of any plan whatever. Were 
the old system to continue, such committees might get control of 
the securities belonging to the rank and file and vote those secur- 
ities against the plan subsequently recommended by the Com- 
mission, and in favor of whatever plan those committees or the 
bankers might prepare. The legislative committee of the Com- 
mission therefore proposed that in counting the votes or accept- 
ances favorable to a plan “ no acceptance on behalf of creditors 
or stockholders shall be valid which is by a committee organized 
to represent their interests in connection with a plan of reor- 
ganization and under authority executed prior to the date of ap- 
proval of a plan by the Commission.” The commissioners ex- 
plained that “the new proviso makes sure that acceptance or 
rejection by creditors or stockholders will be in accord with their 
own views after having had an opportunity to consider the Com- 
mission’s report.” 

The Senate agreed to the need for some such provision, and 
included in the bill which it passed the following: “ For the pur- 
poses of this section acceptance by a creditor or stockholder shall 
include acceptance in writing executed by him; or acceptance by 
his duly authorized attorney or committee acting under authority 
executed by him subsequent to the recommendation of the plan 
by the Commission.” ™ 


72 Chicago, Milwaukee & St. Paul Reorganization, 131 I. C. C. 673, 713-14 
(1928) ; Investigation of Chicago, Milwaukee & St. Paul Ry., 131 I. C. C. 615, 671- 
72 (1928). 78 Memorandum of Jan. 31, 1933, Appendix A, at 12. 

74 Subdivision (e). Senator Hastings explained to the Senate that if the bill 
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However, both commissioners and members of Congress ap- 
parently overlooked the possibilities opened up by the process of 
construing words, and by omissions in other parts of the statute. 
As has been seen, no sooner was the bill enacted into law than at- 
torneys in the New York financial district were publishing their 
opinion that committees might still be organized.” Bankers made 
ready to organize committees and get control of investors’ hold- 
ings in insolvent railroad corporations prior to the announcement 
of a plan by anyone. Security holders were to be deprived of 
their votes as in the past. 

The resort by committees to the old practices makes it difficult 
for investors who can be induced or coerced into giving up the 
control of their securities to vote in support of a reorganization 
plan recommended by the Commission. They can, to be sure, 
recapture their right to vote, but only on payment of money to 
the committees. And the amount to be paid by a bondholder as 
a condition to casting an informed vote, or even any vote, is so 
substantial as to be a virtual bar. For example, the Missouri 
Pacific bond committee, already mentioned, made up of invest- 
ment bankers and executives of large life insurance companies, 
requires the payment of “ (a) the amount, with interest, which 
may have been advanced in respect of interest upon the bonds 
represented by his certificate of deposit, (b) his pro rata share of 
the expenses of the Committee not in excess of the maximum pre- 
scribed in Article Seventh [1% of the face amount of the bonds, 
being from 2% to 5% of their market value, plus extras which 
might bring the total required payment much higher], and (c) at 
the election of the Committee, such sum as the Committee in its 
sole and unrestricted discretion shall fix as his ratable proportion 
of all other indebtedness, obligations and liabilities of the Com- 
mittee incurred to the date of such surrender. . . .” 

This still left the problem of casting their votes for the plan 
favored by bankers or their committees. The latter would obtain 


became law a bondholder, formerly at a great disadvantage in trying to find out 
whether to trust his bond to a committee, “ would know instantly what the plan is; 
he would know whether he is prepared to vote for it or to vote against it; he would 
know whether he wants to join in with the proposed plan or whether he does not 
want to join in it.” 76 Conc. Rec. 5109 (1933). 

7 See p. 38, supra. 

76 Agreement dated July 21, 1933, at 25-26. 
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their authority to vote in behalf of the investors by getting their 
securities, so far as possible, before the Commission recom- 
mended a plan. But the Act attached validity, for the purpose 
of voting on plans, only to “authority executed . . . subsequent 
to the recommendation of the plan by the Commission.” ” 

Means for dealing with this provision were soon devised. In 
the article explaining the new Act, written by attorneys whose 
associates have the lion’s share of railroad reorganization work, 
the following statement appears: 


“In the situation under discussion, the securities have already been 
deposited or written assent given to the deposit agreement authorizing 
the committee to act. It is submitted that under such circumstances a 
failure on the part of assenters to withdraw their deposited securities 
or written authority within a reasonable period of time after notice that 
failure to withdraw within such period would be deemed to constitute 
execution of authority to the committee, should constitute ‘ authority 
executed ’.” 78 


Leading bankers and their lawyers at once made use of this 
reasoning. For instance, in the deposit agreement of the com- 
mittee which may become the exemplar for all other committees 
organized in the financial district, it was provided that bond- 
holders might withdraw their bonds within thirty days after first 
publication of notice that the committee had adopted a plan of 
reorganization; of course, withdrawal would not be effective with- 
out payment of money, as above outlined. The document then 
adds the following language: 


“if the committee shall adopt a plan, each depositor who shall have 
failed to exercise his right of withdrawal as hereinbefore provided, does 
thereby accept said plan as of the last day during which such withdrawal 
would have been allowed, and such failure to exercise his right of with- 
drawal shall be deemed to be and in all respects shall be an execution 
by him, as of said date, of authority to the committee to accept such 
plan in his behalf, with like force and effect as if such authority had 
been executed by such depositor by an instrument in writing.” ”° 


The members of the Missouri Pacific bond committee put in 
another provision to insure their being able to vote all bonds in 


77 Subdivision (e). 78 Rodgers and Groom, supra note 39, at 611. 
79 Agreement of Missouri Pacific Bond Committee, dated July 21, 1933, at 
20-21. 
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their control for any plan that committee might adopt. They 
stipulated, in their so-called deposit agreement: 


“ Each depositor, subject only to his right of withdrawal as aforesaid, 
agrees that upon demand of the committee he will sign and deliver to 
the Committee all such irrevocable powers of attorney and other instru- 
ments evidencing the acceptance by the Depositor of such plan or au- 
thorizing the Committee or any of its members to execute such accept- 
ance in his behalf as may be necessary or expedient to enable the Com- 
mittee to make such plan effective.” *° 


Whether such devices will be successful, or the purpose of 
Congress will prevail, remains to be seen. The issue will not be 
settled, however, and the investing public will not have the benefit 
of the change the Act sought to confer upon them, until after 
years of litigation. Only a thoroughgoing amendment of the new 
legislation will give security holders relief that cannot be taken 
from them. 


COMMUNICATING WITH THE VOTERS 


Dominance of railroad reorganizations by bankers has in the 
past been due in part to their access to bondholders’ lists, and 
the virtual exclusion of the voters themselves and the government 
supervising authorities from any similar information. Only the 
bankers have been in a position to reach the general body of the 
security holders whose bonds are necessary for consummating a | 
reorganization. Ordinarily, investors even with sufficient courage 
and some means have been unable to do so. As the legislative 
committee of the Commission said, “ It should be remembered 
that the security holders of a large railroad company are many 
in number and widely scattered. They are difficult to locate 
and many are unversed in financial affairs. . . . It is, therefore, 
difficult for the security holders to organize for mutual self- 
protection.” ** 

Bankers usually obtain such lists in one or more of four ways. 
First, they have the names and addresses of the investors to whom 
they sold the bonds, and have sufficient influence over the re- 


80 Agreement of Missouri Pacific Bond Committee, dated July 21, 1933, at 21. 
81 Memorandum of Jan. 31, 1933, at 5. 
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tailers through whom part of the bonds were distributed to get 
the names of the persons to whom the retailers sold. Second, 
bankers frequently arrange some months in advance of an ex- 
pected receivership, when a coupon is about to be paid, to have 
the paying company secure the names and addresses of the per- 
sons presenting the coupons for payment. Third, the insolvent 
corporation may .have the names and addresses of many bond- 
holders, by reason of the so-called ownership certificates under 
the revenue acts. Fourth, bankers supplement such lists by caus- 
ing committees organized by them, or with their concurrence, to 
advertise in the newspapers the need for joint action by bond- 
holders in protection of their interests, and the formation of the 
committees to provide such protection to those who will “ deposit ” 
their bonds with the committees. In some cases committees re- 
frain from asking “ deposits ” at the outset, and merely request 
that bondholders send their names and addresses so that the com- 
mittees may be in a position to communicate with them. 

Various circumstances have made the use of such lists by 
bankers in past years exclusive. Among the most important are 
their refusal to disclose names on their own records, on the ground 
that such information constitutes one of their business assets; 
their close contact with the embarrassed corporation in the months 
preceding receivership and the placement of their friends in re- 
ceivership posts, thus enabling the bankers to get lists from the 
company and to keep them from their opponents; and the fact 
that most security holders could not afford the advertising and the 
risk of loss involved in a campaign against the bankers, and lacked 
the experience for conducting such a campaign.** 

Congress endeavored to eliminate this bankers’ monopoly. 
However, the provisions introduced into the new Act for this 
purpose are inadequate. No provision is made requiring the bank- 
ers or committees to disclose lists in their possession. Even as 


82 Commissioner Eastman has recently referred to the weak position of most 
security holders. “From observation in the past the security holders knew... 
that a fight against reorganization managers behind Wall Street intrenchments is an 
uphill struggle against heavy odds. . . . Once the reorganization managers and their 
personally selected committees had agreed upon a plan, resistance upon the part of 
security holders involved a probability of heavy expense and also grave risk of 
ultimate disaster.” Chicago, Milwaukee & St. Paul Reorganization, 131 I. C. C. 673, 
703 (1928). See also Memorandum of Jan. 31, 1933, at 5. 
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to names and addresses in the company’s possession, which the 
Act directs shall be compiled and made available,** New York 
attorneys have already raised a question. 


“Information gleaned from ownership certificates is the principal 
source open to the company for tracing the names and addresses of such 
holders, but in view of the provisions of the revenue acts governing the 
publicity to be given tax returns, it may be doubted whether the com- 
pany or trustee in preparing the list of ‘known’ holders of its bonds, 
as required by the Section, may make use of the information obtained 


from ownership certificates.” 


Tue VoTING oF Bonps BOUGHT WITH THE PUBLIC’s 
SAVINGS BUT HELD By INSTITUTIONS 


Large blocks of defaulted railroad bonds are held by life in- 
surance companies, savings banks, and investment trusts. The 
bonds are thus the property of the men and women who put their 
money into these reservoirs. However, the management of such 
institutions, largely self-perpetuating, has a somewhat close re- 
lationship with leading bankers. 

A recent writer, in discussing the new reorganization provisions, 
deemed it necessary to refer to “the interlocking between the 
bankers and large security holders, such as banks, trust com- 
panies and insurance companies.” He added that “the com- 
plete subservience of all parties to the wishes of the company’s 
bankers is the outstanding characteristic of American reorganiza- 
tion.” 85 

The bearing of this inter-relationship on railroad reorganiza- 
tions is illustrated in connection with one of the companies which 
has come under the provisions of the new Act. It is reported that 
six life insurance companies control approximately $50,000,000 
of the obligations of the company.** In a recent reorganization, 
the largest in American history, four insurance companies which 
lent themselves to the bankers’ plans owned eight per cent of 


83 Subdivision (c). 

84 Rodgers and Groom, supra note 39, at 592-93. 

85 Weiner, supra note 17, at 841. See also Memorandum of Jan. 31, 1933, at 5. 
86 N. Y. Herald Tribune, July 21, 1933, at 21. 
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the defaulted obligations.** The possibility of friendly assistance 
from the heads of such institutions in support of a bankers’ re- 
organization plan and in opposition to a plan sponsored by the 
Commission, is obvious. 

The new Act does not deal adequately with this problem. It 
contains a provision that ‘the judge shall confirm the plan if 
satisfied that . . . the offer of the plan and its acceptance are 
in good faith and have not been made or procured by any means 
or promises forbidden by this Act.” ** No requirement is made 
that there must be full disclosure of all relationships. Even if 
there were such a provision, it is not at all clear that the words 
just quoted would cover the cases which must be dealt with. 
For example, what effect would the clause have upon a vote given 
in support of any plans of certain bankers by the largest life in- 
surance company, which is a participant in almost every important 
railroad reorganization in which those bankers have a part? 
Testimony recently published indicates that the head of this in- 
surance company was on the preferred lists of. these leading in- 
vestment banking firms.*® 


SEcuRITY HoLpErRs’ ASSISTANCE TO THE SUPERVISING 
AUTHORITIES 


The regulating tribunals may, of course, receive considerable 
assistance, both in information and in suggestions, from persons 
who have a financial stake in the property to be reorganized. In 
reorganizations prior to the passage of the Act, the Interstate 
Commerce Commission and courts availed themselves of such 
assistance, the Commission almost as a matter of course. A few 
judges have done the same, but a number have been severely op- 
posed to intervention by security holders, although permitting 
them on occasion to appear in court, to ask questions, to present 
witnesses and to submit arguments. Such an attitude results, as a 
practical matter, in making it somewhat more difficult for security 
holders, and also embarrasses any effort on their part to bring 
disputed questions before an appellate court. 


87 Record on Appeal, Ex parte in the Matter of Jameson, 273 U.S. 650 (1927) 
at 323-25. _ 88 Subdivision (g) (3). 
89 Hearings on S. Res. 56, 73d Cong., at 889, 1232-33, 1262, 1264. 
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The Act did little to increase the occasions on which the ordi- 
nary security holder may be heard. It requires that security 
holders shall have the right to be heard on the subject of reor- © 
ganization plans.°” The Commission and the judges had previ- 
ously invited such participation. The Act requires the judges to 
hear security holders “on the question of the permanent ap- 
pointment of any trustee.” ** This, as the Commission’s legisla- 


tive committee pointed out, is an improvement over the old pro- 


cedure,” although it must be noted that many judges have also 
permitted security holders to be heard on the subject in equity 
receiverships. 

. Aside from this, the Act is more limiting than the old procedure. 
The Commission permitted any interested party to intervene, 
but the new legislation requires that if security holders are to 
submit plans at the Commission’s hearings, they must represent 
at least ten per cent of the securities of a class.°* The Commis- 
sion’s legislative committee recognized that anyone, no matter 
how small his financial interest, might have ideas of value to all, 
and proposed an amendment, saying: 


“There seems no reason why the opportunity to present a plan to 
the Commission should be limited to the debtor railroad and a certain 
percentage of its creditors. The amendment allows any interested party 
to present a plan. There is no occasion for fear that the proceeding 
would be encumbered with plans, for their preparation and presentation 
would normally involve much time and expense.” ** 


Another respect in which participation of security holders 
could be made more valuable is in the attitude of some of the 
judges toward such participation.*° Some have regarded with 
favor grounds urged by bankers’ counsel for discrediting the views 
of their opponents which do not go to the merits of issues, but 
deal with other considerations. Thus, judges have been urged 
to decide disputed issues in favor of bankers who have obtained 


90 Subdivision (c). 

91 bid. 

92 See Memorandum of Jan. 31, 1933; at 25. 

84 Memorandum of Jan. 31, 1933, Appendix A, at 10. 

®5 Compare a recent reference to “ reorganizations where the Indes were obvi- 
ously unfriendly. to the minority.” Weiner, supra note 17, at 838. 
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control of more than half of the bonds, on the simple ground that 
the “ democratic” principle of majority rule so requires. The 
argument disregards, of course, the conditions and methods which 
usually enable bankers to obtain such control °° and the fact that 
bondholders or stockholders who oppose them are ordinarily at a 
great disadvantage in seeking the codperation of other holders. 
Often, those who disagree with the bankers managing reorganiza- 
tions have even been stigmatized as “ speculative disturbers in- 
tent upon a ‘ hold-up ’.” * 

That the Act was not wholly successful in making clear to 
financial lawyers the need for a new spirit is indicated in the 
recent analysis of the Act by Wall Street lawyers still using the 
old terminology in treating of security holders who do not agree 
with banker reorganizers. The writers feel that the new statu- 
tory requirement for making bondholders’ lists available to all 
interested parties will facilitate “ the organization of opposition ”’; 
if security holders are permitted to intervene, “their nuisance 
position is strengthened ”; considerable concern is felt about ac- 
cording privileges to “ irresponsible and self-seeking minorities.” ** 

Such expressions only serve to indicate the continuance of 
financial lawyers in their old attitude. It is too early to determine 
whether those judges who have in the past been sympathetic with 
that attitude will adhere to their old viewpoint. By omitting any 
expression of policy on this question, the Act has done little, if 
anything, to bring about a beneficial change from the spirit which 
previously prevailed. 

A third possible change would have struck against what is one 
of the subtlest dangers to sound proceedings — the under-cover 
operations of partisan interests. Bankers, no matter how domi- 
nant in reorganizations, are seldom avowed participants in the 
court and Commission proceedings. They operate through the 
nominal plaintiff, through the lawyer appointed to speak for. 
the corporate shell called the defendant corporation, through com- 
mittees they have organized or helped to organize, or through 
trust companies which claim to represent all the bondholders and 
deny that bondholders have a right to represent themselves. 


96 See Frank, supra note 46, at 711-12. 
87 Memorandum of Jan. 31, 1933, at 4, 6. 
98 Rodgers and Groom, supra note 39, at 589, 592. 
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Only one of the hedges in the way of a clear view is re- 
moved from the field by the new Act. It makes it possible to do 
away with the nominal plaintiff, which is a valuable improve- 
ment. But instead of going further in the same direction, the 
Act expressly permits one of the old abuses to continue, by pro- 
viding that the railroad corporation may bring on the receiver- 
ship and perform various functions in the proceeding. Yet the 
corporate entity of the insolvent is rarely other than a form 
through which a few men, who do not represent the body of the. 
security holders, and sometimes represent no one at all, speak 
to the supervising tribunals and others. The bondholders are not 
represented by it, since they did not elect its board. Nor are 
the stockholders, since they did not select a board to perform 
functions in a receivership, and are usually deprived of any op- 
portunity to select a new board, even though the proceeding runs 
beyond the date for the annual election. The control of the in- 
solvent corporation’s name is obviously subject to undesirable use. 


EXPENSES 


In both houses of Congress, the subject of receivership and 
reorganization fees and other expenses was one of the principal 
topics of discussion during the debate on the bills. The House 
was informed by its judiciary committee, when it reported the 
bill, that “ this should definitely put a stop to the wholesale plun- 
dering by reorganization managers, both by way of fees and for 
commissions covering new securities.” 

The control of expenses by the courts had not been deemed 
particularly successful. Apparently not many judges had recog- 
nized that in passing upon the fairness of a reorganization plan, 
they should consider whether an excessive amount of the assets 
belonging to the security holders were being taken from them. 


99 H. R. Rep. No. 1897, p. 6, 72d Cong. 2d Sess. (1933). Compare the state- 
ment by Congressman Dyer of Missouri, a member of the Judiciary Committee: 
“There have been outrageous expenses involved in receiverships and in the reor- 
ganization of railroads. There is no doubt about that. This, in my opinion, will 
lessen the expense to a great extent, and these railroads, if they must be reorganized, 
can be reorganized without putting the stockholders and others to the great ex- 
pense involved in previous cases.” 76 Conc. Rec. 5359 (1933). See also Memo- 
randum of Jan. 31, 1933, at 12. ; 
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Most judges exercised supervision over only receivership expenses, 
deeming reorganization fees and costs outside their domain.'° 

The Interstate Commerce Commission made an attempt to bring 
the expense of reorganization within its regulating power. But in 
the reorganization of the Chicago, Milwaukee & St. Paul Railway, 
bankers and their lawyers defeated the Commission’s attempt. 
They claimed that their reorganization documents in that case 
were contracts binding the security holders. Into these docu- 
ments they introduced provisions which, so they contended, took 
the matter of fees outside the jurisdiction of the Commission. 
These contentions were upheld by five Justices of the Supreme 
Court in United States v. Chicago, Milwaukee, St. Paul & 
Pacific Ry." Lawyers associated with the firm which had a large 
part in obtaining this victory for itself and the bankers included 
this comment in a discussion of the new reorganization law: “ The 
Commission’s efforts to control the compensation of reorganiza- 
tion managers, committees and their counsel have not met with 
conspicuous success.” *°? 

Congress set to work to restore the Commission’s jurisdiction 
over reorganization expenses. The new Act provides that the 
Commission shall fix the maximum compensation for “ officers, 
parties in interest, reorganization managers, and committees or 
other representatives of creditors or stockholders, and the attor- 
neys or agents of any of the foregoing. . . .”** The fees pay- 
able to trustees and their counsel, like the fees to the classes just 
mentioned, may not be fixed by the judge at an amount in excess 
of that determined by the Commission.’ 

The members of Congress believed that the abuse had been 
brought under control.’ A month after the new Act had become 


100 See Weiner, supra note 17, at 842. 

101 282 U.S. 311 (1931). 

102 Rodgers and Groom, supra note 39, at 583. 

103 Subdivision (c) (8). 

104 Subdivision (c) (2). 

105 See 76 Conc. Rec. 4881 (1933). Senator Robinson of Arkansas made the 
statement that “ that will not only . . . prevent the allowance of extravagant or ex- 
orbitant costs and fees, but it will make sure that a body that knows exactly 
what service has been performed shall pass upon the compensation for the service.” 
Id. at 5129. In the House, Congressman La Guardia concluded his address on the 
bill, as follows: “We have taken the views in the minority opinion in the Chicago, 
Milwaukee & St. Paul Railroad case, even to the extent of all incidental and indi- 
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the law of the land, lawyers in the financial district published their 
view that reorganization fees could still be kept beyond the reach 
of the Commission. They said: 

“. , . under the decision of the Supreme Court in United States v. 


Chicago, Milwaukee & St. Paul & Pacific R. R. Co. such a determina- 
tion by the Commission may be rendered futile by contractual pro- 


- vision for the payment of compensation from assessments, thus entirely 


removing from the Commission’s jurisdiction the determination of such 
fees and compensation. ... It is believed that Section 77 does not 
change the law concerning such contracts . . . it may be that any de- 
termination by the Commission of maximum compensation will have 
the effect of a mere recommendation to the court.” 1° 


Further indications of the intention of leading bankers on this 
subject may be found in the so-called deposit agreement already 
mentioned,’ for Missouri Pacific Railroad Company first and 
refunding bonds, by which a committee of leading figures in the 
financial world are securing control of the bonds. It is dated 
July 21, 1933, several months after the passage of the Act. It 
does not say that the Interstate Commerce Commission will 
decide the fees, and that the committee will abide by that de- 
cision. The committee seeks to reassure bondholders by setting 
a maximum of the charges it can make against them for its ex- 
penses, and fixes that maximum at one per cent of the face amount 
of the deposited bonds (this may exceed two million dollars). In 
addition, the committee may make other charges. It reserves 
the right to receive from others than the security holders them- 
selves the right to charge an additional amount. The committee 
says that this is to be determined by arbitration, but the security 
holders are given no voice in choosing the arbitrators, who are to 
be selected jointly by itself and the president of an association of 
lawyers. No provision is made for representation of the security 
holders’ interests in the conduct of this arbitration, or even for 
notice to the security holders that an arbitration has been set in 
motion.’ 


rect costs, expenses and fees are subject to the control of the Interstate Commerce 
Commission, and have written that into the law.” Id. at 5358. 

106 Rodgers and Groom, supra note 39, at 587-88. 

107 See notes 53, 54, supra. 

108 Agreement of July 21, 1933, at 16. 
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The committee does not provide for arbitration by the body 
which Congress named to control committee expenses. The In- 
terstate Commerce Commission is mentioned in the document on 
the subject of expenses, but for the purpose of adding a third 
amount to those already mentioned, as within the maximum al- 
lowable expenses of the committee. It provides that it may raise 
that maximum by any amount that the Commission or any court 
may allow out of the assets of the insolvent railroad.’ 

It is apparent that the Missouri Pacific committee was im- 
pressed by the reasoning of the lawyers. This reasoning, how- 
ever, has been put in question by a later writer. 


“The challenge to the legality of the provision is based almost en- 
tirely on the decision in the St. Paul case. But this overlooks the fact 
that the scope of supervision by court and Commission over reorganiza- 
tion has been vastly extended by the provisions of this Act. By placing 
railroad reorganizations under the bankruptcy power, Congress has 
made the St. Paul decision inapplicable. It is no longer a question of 
‘a contract in respect of commerce ’, but a question of fairness of a plan 
of reorganization or composition. Such a plan may be inequitable not 
only because it gives the security holder a poorer participation than he 
is deemed entitled to, but also because it makes the price of such par- 
ticipation too high.” 11° 


There is another flaw in reasoning based on the St. Paul de- 
cision. That case came before the Supreme Court on a record 
which was inadequate for a full understanding of the practices 
involved.*** Had all the facts been set forth, the Court might 
not have accepted conclusions and suggestions contained in some 
of the briefs. It is conceivable that, even without the new Act, 
the Supreme Court might conclude that devices such as were 
employed in that case should not be permitted to defeat Commis- 
sion regulation. Whatever the final decision may be, it is ap-. 
parent that there may be litigation before the provisions of the 
new Act on the subject of fees can become effective. 

109 Jd. at 16-17. 

110 Weiner, supra note 17, at 844. 

111 Record on appeal and briefs in United States v. Chicago, Milwaukee, St. 
Paul & Pac. R. R., 282 U. S. 311 (1933); Records before I. C. C. in Docket No. 
17021 and Finance Docket 6240; Chicago, Milwaukee & St. Paul Investigation, 131 
I. C. C. 615 (1928) ; Chicago, Milwaukee & St. Paul Reorganization, 131 I. C. C. 
673 (1928). 
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It is plain that if Congress wants to make sure that the abuse 
which aroused vigorous expressions in both houses will be elimi- 
nated, it must strike deeper. The creation, the membership, the 
functions and the activities of committees, managers, and all other 
participants, direct and indirect, in reorganizations will have to 
be brought under Commission control. To quote the words of 
the Commission’s legislative committee, “a thorough-going re- 
_ form of reorganization procedure in the public interest would . . . 
entrust the working-out of an equitable and effective reorganiza- 
tion from the beginning to some well-informed, well-equipped 
and disinterested branch of the public service. . . .” *”” 


CoMPARATIVELY MINoR ILLS 


Some of the old procedural defects dealt with in Section 77 
are of minor consequence when compared with ills and abuses 
already discussed. Three of the minor changes will be mentioned. 

The Act makes unnecessary receiverships ancillary to the prin- 
cipal receivership, and foreclosure sales of the property of in- 
solvent railroads. The comparatively small burden imposed by 
these anachronisms is illustrated in the last great railroad reor- | 
ganization which preceded the new legislation. In this case, fees 
allowed to counsel other than those appointed in the primary 
district, and the expenses of advertising and conducting the sale 
aggregated about one and one-half per cent of the total receiver- 
ship and reorganization expenses.’ . 

The second of these changes does more than eliminate an un- 
necessary expense. The removal of foreclosure sales of railroads 
from the machinery for their reorganization strikes at the assump- 
tion that this procedural fiction is not a fiction at all. Arguments 
by lawyers in many reorganization cases have dealt with the sale 
as if it were the purpose and aim of the proceeding rather than an 
insignificant, useless step to the goal of reorganization. The 
change made by the Section 77 is therefore valuable, not be- 


112 Memorandum of Jan. 31, 1933, at 30. 

118 Chicago, Milwaukee & St. Paul Ry. See Receivership Record, particularly 
volumes 5 to 7, of proceeding in this receivership in the U. S. District Court for 
the Northern District of Illinois, Eastern Division, Equity Consolidated Cause No. 


4931. 
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cause sales are a great burden intrinsically, but because they are at 
times made a basis for unsound reasoning and for injustices made 
possible by such reasoning.*** 

A third change not of major importance, deals (to quote the 
words of a financial lawyer urging its adoption) with “ the present 
necessity for providing, in the reorganization, cash for the fair 
value of the claims of all creditors (and possibly stockholders) 
who have not affirmatively assented to the plan at the date of its 
consummation even though they may not have affirmatively dis- 
sented.” 115 

In the actual working of the old procedure, the right of security 
holders to refuse reorganization securities and demand cash in- 
stead was seldom worth exercising. They were made to realize 
that they would lose by taking cash, and that even though they 
disliked the reorganization, participation in it was more valuable 
than the modicum of cash they had the right to accept instead." 

The three changes here discussed have an importance apart 
from their intrinsic bearing on sound reorganization procedure, 
because they served to confuse the issues before Congress. Some 
of its members were urged to believe that these changes would 
remedy major evils of the old procedure, and with one additional 
change would constitute the major reforms which Congress could 
effect. Persons who emphasized such a program apparently over- 
looked the real abuses. 

Among such persons was one of the most active railroad reor- 
ganization lawyers. He published his views while the subject was 
pending in the Senate.**’ In this publication he said that the pro- 
cedural ills enumerated by him were those which the Solicitor 
General of the United States sought to eliminate by proposals 


114 Frank, supra note 46, at 565-66. 

115 Swaine, Corporate Reorganizations Under the Federal Bankruptcy Power 
(1933) 19 VA. L. REv. 317, 328. 

116 The legislative committee of the Commission explained the process, saying: 
“.. . A very effective means of dealing with dissenters has become customary... . 
In ordering a sale, the court fixes what is called a ‘ fair upset price’. . . . Normally 
it is fixed so low that if a dissenting security-holder resorts to his right to obtain 
in cash his share of the proceeds of the sale, his realization is small. Acceptance of 
the plan is a better alternative, even with penalties for late acceptance, and in this 
way he is driven in.” Memorandum of Jan. 31, 1933; at 5-6. Cf. Swaine, supra 
note 115, at 331; Rodgers and Groom, supra note 39, at 589. 

117 Swaine, supra note 115, at 317. 
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for legislation which he drafted.*** As Senator Hastings told the 
Senate that his bill was drawn in consultation with the Solicitor 
General,"’* the bill submitted to the Senate was apparently based 
in part, at least, on views such as were held by the advocate of 
these comparatively minor changes. 

All this has a bearing on the inadequacy of Section 77 as 
passed. There were obviously two contending schools of thought, 
bringing some confusion into the legislative deliberations. This 
was particularly unfortunate at a time when members of Congress 
were prevented from making a thorough study themselves. 

It becomes apparent that an Act which stems on the one hand 
from such a catalog of defects to be corrected, and on the other 
hand from critics who believe that the major abuses are of a quite 
different nature, is likely to have the hybrid quality to which 
members of the Commission referred.’*® It becomes apparent, 
also, that with more time now available, Congress might give 
heed to Senator Hastings’ suggestion for further amendment of 
the procedure,’* and to the intimation of members of the Com- 
mission that one might as well go to the root of the matter and 
achieve a thorough-going reform.’” 

Max Lowenthal. 


New York City. 


118 Swaine, supra note 115, at 328. 

119 See 76 Conc. Rec. 5110 (1933). 

120 See Memorandum of Jan. 31, 1933, at 31. 
121 See 76 Conc. Rec. 5108-09 (1933). 

122 See Memorandum of Jan. 31, 1933, at 30. 
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INSTRUCTING THE JURY UPON PRESUMPTIONS 
AND BURDEN OF PROOF * 


EHOLD, all is vanity and vexation of spirit. That which is 
crooked cannot be made straight.””’ These words of the an- 
cient realist might well furnish the text for any discourse upon 
charges to the jury in the vast majority of American courts. No 
extended experience at the bar or upon the trial bench is required 
to produce a vivid realization that only in the exceptional case is 
the jury decisively influenced by the judge’s instructions. And 
in still rarer instances is its determination based upon the alloca- 
tion of the burden of persuasion. Even the judges seem to be per- 
plexed about presumptions. One ought, therefore, to have a par- 
ticularly keen sense of futility in attempting to discuss the proper 
content of instructions dealing with presumptions and burden of 
proof. And yet the books are full of cases in which the appel- 


* This article will appear as one of the studies in Stupres iv Law uw Honor oF 
Orrin Kip McMurray, to be published in honor of Dean McMurray of the School 
of Jurisprudence of the University of California. 

1 No doubt it is easy to overemphasize this truth. It requires no extended 
search to find cases in which a requested charge has been successfully used by 
counsel as a trap in which to catch an unwary trial judge, or in which an appellate 
court has used the giving or failing to give a requested instruction as a device to 
control a trial judge or a jury in situations wherein the appellate court has strong 
convictions, or in which a trial judge has used the charge as an instrument for 
exercising a technically forbidden control over the jury. It would, however, re- 
quire a heavy mass of data to buttress a conclusion that the chief or even the im- 
portant function of the charge has come to be one of these or a combination of 
them. There is no procedural rule that cannot be made to serve exactly the same 
ends. A strong trial judge often imposes his will upon the jury so thoroughly 
throughout the trial that the instructions become a mere formality. The requests 
which the opposing counsel submit may be read in such a way as to have no influ- 
ence. A determined appellate court may upset trial court and jury, without the 
slightest reference to the instructions and may uphold what it regards as a just 
result though the charge be a conglomeration of errors. That the charge may be 
put to such uses does not indicate that it does not also serve its legitimate purpose 
of furnishing to the jury a real guide for its task. 

On the other hand, there can be little doubt that some appellate courts adopt a 
totally unrealistic attitude in construing instructions to the jury, and assume that 
jurors get not only the general impression which the words convey, but that they 
make a microscopic examination of each instruction in the light of the strict rules 
of grammar and rhetoric, with the result that trial judges in self-defense are com- 
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late courts purport to make the decision turn upon the charge 
to the jury; judges, trial and appellate, continue to insist that 
accurate instructions do perform the function of enabling the jury 
to make accurate application of the law to the facts disclosed by 
the evidence; and there are some uncertainties in the expression 
of the judicial doctrines concerning burden of proof and presump- 
tions which seem to be capable of clarification. Consequently 
- there may be some slight excuse for another attempt to suggest 
a practical and understandable solution of some of the problems 
with which the trial judge and the jury are compelled to deal in 
almost every litigated case. 

Insofar as burden of proof is used to describe the burden which 
rests upon a party to produce sufficient evidence to avoid a di- 
rected verdict, there is no need of saying anything about it to the 
jury, except perhaps where a presumption comes into operation. 
But where the phrase indicates the burden of persuading the jury, 
an instruction cannot be avoided. Under the decisions there are 
three groups of issues, each requiring its own formula. As to 
some issues the proponent must satisfy the jury beyond reason- 
able doubt that his proposition of fact is true; for others he must 
establish it “ by clear and convincing ” or “ by clear, satisfactory 
and convincing evidence ”’; with still others he need prove it only 
“ by a preponderance of the evidence”. Where a presumption is 
involved, the problem may become more complicated, for the au- 
thorities exhibit a wide variety of views with reference to its ef- 
fect. Each of the following opinions has some express judicial 
sanction. (1) A presumption puts upon the opponent the burden 
of producing evidence which would justify a reasonable jury in 
finding against the presumed fact; only this and nothing more.® 


pelled to formulate charges so complex that no ordinary body of men could hope 
to understand them. Except in those benighted jurisdictions where the trial 
judge is obliged to give instructions in the language requested, if the requested 
instructions correctly state the law, it ought not to be difficult for the judge to state 
the applicable rules in plain and simple language. And this is particularly so, it is 
believed, as to charges upon the burden of persuasion. See Farley, Instructions to 
Juries — Their Réle in the Judicial Process (1932) 42 Yate L. J. 194. 

2 See First Nat. Bank v. Ford, 30 Wyo. 110, 216 Pac. 691 (1923) ; Groom, Proof 
of Crime in a Civil Proceeding (1929) 13 Munn. L. Rev. 556. 

8 Alpine Forwarding Co. v. Pennsylvania R. R., 60 F.(2d) 734 (C. C. A. 2d, 
1932); McIver v. Schwartz, so R. I. 68, 145 Atl. 101 (1929). If A, the fact upon 
which the presumption is based, is established and the proponent rests without put- 
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(2) It places upon the opponent the burden of persuading the jury 
to believe so much of the evidence against the presumed fact as 
would justify a reasonable jury in finding against that fact. The 
effect upon the mind of the particular jury as to the existence or 
non-existence of the presumed fact is immaterial. (3) It places 
upon the opponent the burden of persuading the jury not to dis- 
believe so much of the evidence against the presumption as to 
leave the remainder insufficient to justify a reasonable jury in 
finding against the presumed fact. In other words, the presump- 
tion will lose all efficacy even though the jury positively be- 
lieves none of such evidence, positively discredits a portion of it, 
and is unable to determine whether to believe or disbelieve the re- 
mainder of it, provided only that such remainder is of the req- 
uisite quantity and quality to justify a reasonable jury in finding 
the non-existence of the presumed fact. Again, the effect of the 
evidence upon the opinion of the particular jury as to the existence 
of the presumed fact is immaterial.* (4) It puts upon the oppo- 
nent the burden of persuading the jury that the existence of the 
presumed fact is so doubtful that the jury cannot determine 
whether it exists. Beginning with the assumption that the pre- 
sumed fact does exist, the jury must by the evidence be put in 
such a state of mind that they cannot say whether it exists or not.® 
(5) It puts upon the opponent the burden of persuading the jury 


ting in evidence which would justify a finding against B, the presumed fact, the 
opponent will have the burden of producing such evidence; if, however, the pro- 
ponent dees introduce such evidence, then the opponent’s burden created by the es- 
tablishment of A has been satisfied before he has had need or opportunity to meet 
it. Thus it might, perhaps, more properly be said that the establishment of A puts 
upon the opponent of the presumption the risk of non-production of evidence which 
would justify a reasonable jury in finding that B does not exist. Of course A may 
be established for the particular case by (a) the process of judicial notice, (b) by 
the pleadings, (c) by stipulation, (d) by evidence which would compel a finding of 
A, or (e) by the finding of the jury. 

Whenever the phrase, “ finding the existence of the presumed fact ”, or its equiva- 
lent is used herein without explanation, it must be understood as a convenient 
method of describing the required action of the jury in deciding issues of fact. As 
explained later, this may mean that the jury is convinced that the fact exists, or is 
convinced that the existence of the fact is more probable than its non-existence. 

4 See Clark v. Diefendorf, 109 Conn. 507, 511, 147 Atl. 33, 35 (1929); Gillett v. 
Michigan United Traction Co., 205 Mich. 410, 421, 171 N. W. 536, 540 (1919). 

5 See cases cited in note 4, supra. 

6 Diller v. Northern California Power Co., 162 Cal. 531, 123 Pac. 359 (1912); 
Klunk v. Hocking Valley Ry., 74 Ohio St. 125, 77 N. E. 752 (1906). 
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that the presumed fact does not exist.’ (6) In addition to one of 
the foregoing, the jury must also consider the presumption as evi- 
dence or with the evidence in its process of determining whether 
or not the presumed fact exists.* (7) Each of these six views as- 
sumes that a presumption compels the trier upon the establishment 
of a given fact to assume the existence of another fact. The term 
is sometimes used to express the idea that the trier will be per- 
mitted to deduce from the existence of a particular fact the exist- 
ence of another, even though ordinary human experience as re- 
vealed in judicial experience might not justify such a deduction.° 
(8) Finally the term is employed with the adjective “ conclusive ” 
to denote a positive rule of law, either substantive or procedural, 
which no evidence to the contrary can overthrow.’® Insofar as a 
presumption affects the activities of the jury in their consideration 
or decision of issues, it is essential that they be advised of its in- 
fluence in intelligible language. 

It may be well to begin by conceding that a lawsuit is merely 
a proceeding for the orderly settlement of a dispute and lacks 
many of the characteristics of an investigation for the ascertain- 
ment of truth. Even in the field of the exact sciences it is difficult, 
if not impossible, to get beyond a working hypothesis; and in ju- 
dicial inquiries as to past events, concerning which there is a dis- 
pute, it is idle to hope to discover more than the preponderance of 
probabilities. That preponderance may be so very heavy as to 
produce in the mind of the trier a conviction strong enough to 
make him willing to act upon it as indubitable. It may be heavy 
enough to create an opinion upon which the trier feels himself 
abundantly justified in acting although he is willing to concede 
that he entertains a reasonable doubt against it. Or it may have 
only such weight as to convince him that although his deduction 


7 Page v. Phelps, 108 Conn. 572, 143 Atl. 890 (1928) ; Weber v. Chicago, R. I. & 
Pac. R. R., 175 Iowa 358, 151 N. W. 852 (1916) ; Bond v. St. Louis-San Francisco 
Ry., 315 Mo. 987, 288 S. W. 777 (1926) ; Holzheimer v. Lit Brothers, 262 Pa. 150, 
tos Atl. 73 (1918). 

8 Mutual Life Ins. Co. of New York v. Maddox, 221 Ala. 292, 128 So. 383 
(1930) ; Commonwealth v. Spencer, 212 Mass. 438, 99 N. E. 266 (1912); cf. Wilson 
v. Grace, 273 Mass. 146, 153, 173 N. E. 524, 527-28 (1930). 

® See THAYER, PRELIMINARY TREATISE ON EvIDENCE (1898) 340, 351; Legis. 
(1928) 28 Cor. L. REv. 489. 

10 See the statutory presumption in Heiner v. Donnan, 285 U. S. 312 (1932); 
Compare that in Brooks v. Blount, [1923] 1 K. B. 257. 
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is open to considerable doubt, on the whole it is more probably 
true than not. Of course, it is not necessary to explain to the jury 
the impossibility of acquiring absolutely accurate knowledge con- 
cerning any fact of history. Judges and juries have for centuries 
gone upon the assumption that they find the facts as bases for 
declarations of the legal relations arising therefrom. And for all 
practical purposes men do and must act upon what appears to 
them to be the preponderance of probability. 


I 


Where proof beyond reasonable doubt is required, the charge 
should not be difficult to frame. Thus, in a criminal prosecution, 
when it is once determined what propositions of fact the prosecu- 
tion has the burden of establishing, the jury may be instructed 
that they must acquit unless they are convinced beyond a reason- 
able doubt that each of such propositions is true. It is coming 
to be recognized that all attempts to define reasonable doubt by 
paraphrase or circumlocution tend only to obfuscate rather than 
clarify the concept.’* Yet convictions are still being set aside be- 
cause of refusals to charge in the highsounding but meaningless 
phraseology of the Webster case.** This is the sort of conduct by 
courts of last resort which makes the request to charge a trap for 
_ the unwary trial judge. Where the judge specifies the particular 
facts to be proved by the state and then in plain language tells the 
jury that the state does not satisfy its burden of proving them 
unless the evidence convinces the jury beyond reasonable doubt 
of the existence of each of these facts, there is no danger that the 
average juror will fail to understand. If he is intelligent enough 


11 See Sherwood, J., in State v. Robinson, 117 Mo. 649, 661, 23 S. W. 1066, 
1072 (1893) ; State v. Sykes, 248 Mo. 708, 713, 154 S. W. 1130, 1133 (1913) ; People 
v. Ahrling, 279 Ill. 70, 85, 116 N. E. 764, 771 (1917). 

12 Commonwealth v. Webster, 5 Cush. 295 (Mass. 1850). As examples of re- 
versals for refusal to define reasonable doubt, see Schencks v. United States, 2 F.(2d) 
185 (App. D. C. 1924) ; Nanfito v. United States, 20 F.(2d) 376 (C.C. A. 8th, 1927) ; 
Davis v. State, 46 Fla. 137, 35 So. 76 (1903). 

A similar remark would be justified concerning charges as to the presumption 
of innocence. See particularly Commonwealth v. Madeiros, 255 Mass. 304, 151 
N.E. 297 (1926), for the disastrous results of the laudable effort of Judge Lummus 
to inject common sense into the Massachusetts practice: 
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to sit upon a jury, he is intelligent enough to comprehend so 
simple an instruction. Where a court conceives itself to be help- 
lessly bound by precedent to insist upon the repetition of incom- 
prehensible formulae, the only relief lies in legislation.** 

The trial judge may have more trouble in making his meaning 
clear where the law prescribes proof by a preponderance of the 
evidence or by clear, satisfactory, and convincing evidence. To 
be sure, he usually merely charges the jury that the party having 
the burden of proof upon a given proposition must convince them 
that it is true by evidence having the prescribed characteristics. 
For example, in a negligence case, he instructs that the plaintiff 
must satisfy the jury, or must establish, by a preponderance of the 
evidence, that the defendant was negligent and that his negligence 
was the proximate cause of the plaintiff’s injury. He also explains 
that the preponderance of evidence does not signify the greater 
number of witnesses or the larger volume of testimony but denotes, 
rather, evidence of greater convincing force. But he goes no far- 
ther. He does not attempt to describe the state of mind of the 
jurors which the evidence must create as he does in criminal cases. 
All his emphasis is upon the means which call forth the state of 
mind. When is the juror to be “ satisfied”, or when is he to find 
that the plaintiff has “ established”, that the defendant was 
negligent? 

Is the plaintiff to prevail if he has produced a preponderance of 
the evidence? Where he introduces evidence sufficient to justify, 
but not to require, a verdict that the defendant was negligent, and 
the defendant rests without offering any evidence, it is too clear 
for argument that the plaintiff has produced a preponderance of 
the evidence. He has presented more witnesses, he has introduced 
the heavier mass of testimony, and his evidence is of greater con- 
vincing power than no evidence at all, for by hypothesis it would 
support a finding of negligence. Yet the jury may properly find 
for the defendant. There is, therefore, a wide difference between 
producing a preponderance of the evidence and satisfying the bur- 
den of persuasion. And there may be a real danger that the jury 
will fail to appreciate this distinction unless it is pointed out to 
them. 
18 See, ¢.g., a safe, if not very acceptable method of protecting the trial judge. 
Cat. Pen. Cope (1931) §§ 1096, 1096a. See the vigorous dissenting opinion of Mr. 
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An exaggerated fear of this danger may be responsible for the 
Wisconsin rule. That requires the trial judge to tell the jury ex- 
plicitly that to entitle the party having the burden of persuasion 
“to a finding in his favor his evidence must not only be of greater 
convincing power, but it must be such as to convince the jury of 
the truth of his contention. This idea, in some definite and certain 
form, must be given to the jury or the instruction will be incom- 
plete and erroneous.” ** Such an instruction makes it perfectly 
clear that something more than the production of a preponderance © 
of the evidence is necessary to sustain the burden of persuasion. 
But does it convey to the jury an accurate idea as to the state of 
mind required to warrant a verdict or finding? Just as there is a 
difference between furnishing a preponderance of the evidence 
and satisfying the burden of persuasion, so there is a difference 
between convincing a juror that a proposition is true and convinc- 
ing him that it is more probably true than not. Suppose that a 
jury should return a special verdict, saying, “We are convinced 
that it is more probable than not that the defendant was negligent, 
but we cannot say that we are convinced that the defendant was 
negligent.” Would the Wisconsin court rule that the plaintiff 
must fail? Does it mean by its charge merely to insist that the 
jury shall be convinced of defendant’s negligence and that the 
conviction shall be based on nothing less or other than a prepon- 
derance of the evidence? How can any juror be convinced by evi- 
dence which he does not regard as having greater convincing power 
than that opposed to it? Why, then, should the court bother 
about the preponderance of the evidence or go to the trouble 
of explaining its meaning? Why not merely tell the jury that to 
find for plaintiff it must be convinced of defendant’s negligence 
by the evidence and that it is not allowed to base its verdict or 
finding upon anything else? And what distinction can there be 
between the requirement for an ordinary issue like that of negli- 
gence and that for an issue which is said to call for proof by 


Chief Justice Wheeler in Kotler v. Lally, 112 Conn. 86, 90, 151 Atl. 433, 434 (1930), 
for the expression of a healthful judicial attitude toward procedural questions. 

14 Anderson v. Chicago Brass Co., 127 Wis. 273, 106 N. W. 1077 (1906). See 
also Pullman Palace Car Co. v. Adams, 120 Ala. 581, 599, 24 So. 921, 929 (1898) ; 
Dunbar v. McGill, 64 Mich. 676, 31 N. W. 578 (1887) ; Brown v. Atlanta & Char- 
lotte Air Line Ry., 19 S. C. 39 (1882). 
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clear, satisfactory and convincing evidence? How can a juror 
really be convinced by evidence which in his judgment is not clear, 
satisfactory and convincing; and what but his judgment is the 
determinant of the existence of these qualities? Indeed, it may 
be argued that if a juror is convinced of the truth of a proposition 
he cannot be more than convinced, and that to require such con- 
viction is to put all issues in both civil and criminal cases in the 
same category. But granting that in the ordinary usage of words 
there may be properly said to be degrees of conviction or per- 
suasion, the difficulty remains that neither the wording approved 
by the Wisconsin court nor that used in the ordinary instruction 
in civil cases attempts to describe the requisite degree, but em- 
phasizes only the quantity and quality of the evidence necessary 
to create the conviction. And certainly it is implicit in most of 
the pertinent decisions in which it is not expressly so stated, that 
the court is intending to prescribe a different measure of persua- 
sion for the different classes of issues. 

Upon this special verdict the plaintiff would prevail in Con- 
necticut.** And so he should; moreover, the instruction to the 
jury should be phrased to convey that idea. While it is both un- 
necessary and inadvisable to explain to the jury the impossibility 
of obtaining in a judicial proceeding accurate knowledge of past 
events concerning which there is a dispute, it does not follow that 
it is unnecessary or unwise to instruct them in civil actions that 
their findings may be based upon a preponderance of probabili- 
ties. The truth is that they can be based upon nothing else. Then 
why not say so in language that will convey the idea clearly to the 
average mind? By phrasing the charge in terms of probability, 
the pertinent distinctions can be made easily understandable. If 
the trial judge tells the jury that the burden is upon a party to 
prove a specified fact by a preponderance of the evidence, he 
should explain that this means only that they must find that the 
fact does not exist unless the evidence convinces them that its 
existence is more probable than its non-existence. Indeed, there 
is no need for him to talk of burden of proof or of preponderance 


15 Sullivan v. Nesbit, 97 Conn. 474, 117 Atl. 502 (1922); see also in accord, 
Hoyt v. Danbury, 69 Conn. 341, 37 Atl. 1051 (1897); Murphy v. Waterhouse, 113 
Cal. 467, 45 Pac. 866 (1896) ; Livanovitch v. Livanovitch, 99 Vt. 327, 131 Atl. 799 
(1925). 
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of evidence. He may well confine his instruction on this matter 
to a specification of the disputed propositions of fact and a direc- 
tion as to which party must fail on each proposition unless the 
jury is convinced by the evidence that the truth of that proposi- 
tion is more probable than its falsity. Im like manner, if he 
charges that the burden is upon a party to prove a proposition by 
clear and convincing evidence, or by clear, satisfactory and con- 
vincing evidence, he should interpret this by saying that it re- 
quires the jury to be convinced not only that the truth of this 
proposition is more probable than its falsity, but also that its 
truth is much more probable than its falsity, though it is not 
necessary that the preponderance of probability of its truth shall 
be so great as to dissipate all reasonable doubt. Here too it is 
entirely unnecessary to use the orthodox phraseology, though it 
can do no harm if elucidated. As to issues which must be proved 
beyond reasonable doubt, there is no necessity for abandoning 
the familiar formula though there could be no rational objection 
to charging, instead, that the preponderance of probability must 
be so great as to banish all reasonable doubts. There is, of course, 
an objection to innovations in procedural rules which work rea- 
sonably well; but the ambiguities which the Wisconsin courts 
have discovered in the orthodox phraseology and those which 
their remedy in turn creates are sufficient both to justify and to 
demand a rephrasing which will convey a clear and distinct idea 
to the average mind. 


II 


To what extent will the interposition of a presumption com- 
plicate the problem? There seems to be no doubt that a pre- 
sumption does not come into existence until the fact or group of 
facts upon which it is based has been established for the purposes 
of the particular lawsuit. Given A as a fact or group of facts, a 
presumption arises that B is a fact. In any case A alone may be 
in dispute, or A may be established and B alone be contested, or 
both A and B may be in issue. Thus, if A is seven years unex- 
plained absence of X and B is the death of X, the evidence may 
be directed solely to the period of X’s absence and have no bear- 
ing upon his life or death after the date of his disappearance. Or 
unexplained absence for the requisite period may be established 
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and the conflict in testimony may be confined to the identity of a 
person shown to have been alive after the expiration of the period. 
Or the evidence may be such as to justify a finding either way 
both upon the period of X’s unexplained absence and upon his 
being alive at the commencement of the action. 

If the only controversy concerns the existence of A, the pre- 
sumption will not make the task of charging the jury appreciably 
heavier. The eight possible effects of a presumption reduce 
themselves to two. It makes no difference whether it be irrebut- 
table or whether it merely puts upon the opponent the burden of | 
producing evidence of a prescribed quantity and quality, or 
whether it requires such evidence to have a specified influence 
upon the mind of the jury. In all these instances, the only ques- 
tion for the jury will be the existence of A. Once they find A, 
they must find B, for there is no evidence against B.~ If the effect 
of a presumption is only to authorize the trier to find the presumed 
fact, then the jury ought to be advised that in case they find A 
they will be justified in finding B. The only question is whether 
such an instruction will amount to an unwarranted comment upon 
the weight or credibility of the evidence. The rule which forbids 
such comment has never been thought to prevent the trial judge — 
from laying down for the jury general rules of law to guide them 
in their evaluation of the evidence. For example, it is proper to 
instruct them of their power to disregard certain testimony of 
witnesses whom they believe to have given wilfully false evidence 
upon a material issue.** So here, if ordinary human experience 
would not justify a jury in drawing the inference B from A, but 
the courts have ascribed to A an artificial quality which makes it 
proper for the jury to do so, then the court in so instructing is 
merely expounding an applicable rule of law to enable the jury to 
appreciate its legal power. Of course, if the presumption does not 
operate to create an artificial effect in A, and is used merely to 
describe a deduction which ordinary human experience would war- 
rant any person in drawing from A, there is no reason for the judge 
to say anything about A which he would not say concerning any 
similar group of facts in any case. 


16 See Chicago & Alton R. R. v. Kelly, 210 Ill. 449, 71 N. E. 355 (1904). See 
generally, cases collected in SUNDERLAND, CASES ON TRIAL AND APPELLATE PRACTICE 
(1924) 504-21. 
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Suppose, however, that A is established, and the contest is over 
the existence of B. This means that the presumption is not ir- 
rebuttable and that the evidence is such that a trier might reason- 
ably find either the existence or the non-existence of B. If the 
effect of the presumption is solely to require the introduction of 
evidence sufficient to justify a jury in finding the non-existence of 
B, there is no need to mention it. Such evidence has been intro- 
duced and the presumption has ceased to have any effect whatso- 
ever in the case. Of course, A is still in the case as one of the 
facts to be considered by the jury, but it is to be given its inher- 
ently logical value and no more. That value may be nil. If so, 
and if there is no other evidence of B, the judge must direct the 
jury to find that B does not exist. ] If A has some probative force, 
it requires no different treatment than any other similar item of 
evidence. 

If a presumption operates to fix the burden of persuasion, it 
will make no more difficult either the judge’s task in framing the 
charge or the jury’s duty of applying it. If the party against 
whom the presumption works already has the burden of persua- 
sion that the presumed fact does not exist, the charge will be 
entirely unaffected by the presumption. Thus, if the plaintiff in 
ejectment is claiming as tenant for the life of X and the defendant 
is holding as remainderman, the plaintiff begins with the burden 
of showing X alive; and if the defendant establishes the unex- 
plained absence of X for seven years, the plaintiff’s burden of 
persuasion is not thereby affected, that is to say, if the minds of 
the jury are by the evidence left in equilibrium on the question 
of X’s continued existence, they must find for the defendent. As- 
sume however, that the action is upon a policy of insurance upon 
the life of X, plaintiff beginning with the burden of persuading 
the jury that X is dead, and his establishment of X’s unexplained 
absence for seven years having the effect of fixing upon the de- 
fendant the burden of persuading the jury that X is alive. Still 
the phraseology of the judge’s charge will be precisely the same 
as if there had been no presumption in the case save only that the 
word defendant will be substituted for the word plaintiff. Obvi- 
ously this change will not render harder or easier the work of the 
judge in composing the instruction or that of the jury in apply- 
ing it. 
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If the establishment of A puts upon the opponent the burden 
of meeting or balancing the presumption without affecting the 
burden of persuasion, it may be a little less easy for the judge to 
put the matter clearly before the jury. Yet the difficulty is not 
serious. If the opponent already has the burden of persuasion, 
then there will be no occasion to mention the presumption. If, 
in our ejectment case, the establishment of X’s absence by de- 
fendant did no more than require plaintiff to make the jury un- 
able to determine whether X was dead, this would be less than 
the burden with which plaintiff began and would necessarily be 
comprehended within it. Consequently, to say anything to the 
jury about the presumption would be not only unnecessary but 
uselessly confusing. If the burden of persuasion rests originally 
upon the party in whose favor the presumption operates, it will 
still remain there. But it will be necessary to advise the jury as 
to the precise effect of the establishment of A. It can be done in 
comparatively simple language which anyone having sufficient 
intelligence to serve as a juryman should readily understand. For 
example, in a jurisdiction which accepts the Connecticut-Cali- 
fornia doctrine the charge might be phrased as follows: “Since 
A is established, you must begin with the assumption that B ex- 
ists. But that assumption may be destroyed by evidence. If 
from all the evidence you find either that the non-existence of B is 
more probable than its existence or that the non-existence of B 
is as probable as its existence, you will then find that B does 
not exist, otherwise you will find that B does exist.”” This clearly 
places upon the party against whom the presumption operates the 
burden of putting the jury in such state of mind that each jury- 
man is unable to determine the truth or falsity of the proposi- 
tion, that the existence of B is more probable than its non-exist- 
ence. In a jurisdiction adopting the Wisconsin view, the charge 
would be somewhat as follows: “ Since A is established, you must 
begin with the assumption that B exists. But that assumption 
may be destroyed by evidence. If from all the evidence you find 
that B does not exist or that you are unable to determine whether 
B exists or not, you must render a verdict that B does not exist; 
otherwise your verdict must be that B does exist.” This again is 
merely requiring the party against whom the presumption oper- 
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ates to put the jury in such state of mind that they cannot deter- 
mine the truth or falsity of the proposition that B exists.” — 

If any other power is accorded a presumption than one of the 
three just discussed, greater difficulties are encountered. If the 
establishment of A requires the party asserting the non-existence 
of B to produce evidence thereof which will justify a jury in so 
finding and further to induce the jury to believe enough of it to 
support a verdict, or to induce the jury not positively to disbe- 
lieve so much of it as to leave the balance insufficient to support 
a verdict, the only case in which the charge will be simple will be 
one where, in order to rebut the presumption, the jury would have 
to believe, or at least, to fail to discredit, all of the evidence 
against B. If it be assumed that the evidence tending to show 
the non-existence of B is just enough to carry the issue to the jury, 
or, if more, is such that the jury must react toward it as a unit and 
cannot separate it into parts, then the judge may easily frame the 
charge by instructing the jury that if they credit such evidence 
or cannot determine whether to credit it or not, they must find 
that B does not exist, but if they disbelieve any part of such evi- 
dence, then they must find that B does exist. But where the evi- 
dence tending to show the non-existence of B consists of numer- 
ous items, and each of numerous combinations of the separate 
items would of itself be sufficient to take the issue to the jury, then 
two courses are open. The trial judge may either require the jury 
to answer a special question as to the existence of each fact which, 
by itself or in combination with any others that might be found 
from the evidence, would justify a reasonable jury in finding 
against the presumed fact. When he has these answers, he can 
easily determine whether the presumption has or has not been dis- 
sipated. If the existence or non-existence of the presumed fact is 
decisive of the lawsuit, then this plan will be workable. If the 
judge takes only these answers without a general verdict, his only 
question will be as to the conclusion of law which should follow 


17 It may be objected that an instruction in the suggested phraseology requires 
a finding that B exists where some of the jurors are persuaded of its existence and 
others are persuaded of its non-existence. If this be so, it can readily be corrected 
by a specific direction that where such a disagreement exists as to any material 
issue, the jury shall not return a verdict for either party. 
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from the facts found. If he permits the jury to find a general ver- 
dict as well, no real difficulty is encountered, for, by hypothesis, the 
answers to the interrogatories are controlling and a judgment not- 
withstanding any unwarranted general verdict will be entered 
thereon. If, however, the existence of the presumed fact will be 
helpful but not decisive, either all the issues must be submitted as 
special interrogatories, or the judge will be unable to charge upon 
the general verdict without first knowing the jury’s answers to 
the interrogatories. It is conceivable that the judge might take an 
interlocutory verdict by way of answer to the special questions, 
but such a procedure is unusual and would doubtless prove very 
cumbersome. The alternative is for the judge to determine each 
and every combination of evidential facts which the jury might 
find from the evidence and from which a reasonable jury would 
be justified in finding against the presumed fact, and instruct the 
jury that if they believe any such combination to exist, they must 
find against the presumed fact. If the evidence is complicated 
and there are numerous combinations of fact that the jury might 
find therefrom, some of which would and others of which would 
not warrant a reasonable jury in finding against the presumed 
fact, the task of both judge and jury may be practically impos- 
sible of satisfactory and intelligent performance. First, the judge 
must have in mind all the testimony so as to determine all the 
possible combinations of facts capable of being found. He would 
be in a much worse position than a demurrant to evidence under 
the strict common law, who had to specify all possible deductions 
that a jury might reasonably make against him from the evidence, 
but did not have to itemize the possible combinations of fact which 
would justify such deductions. The practical obstructions to a 
competent compliance with these requirements caused the demur- 
rer to evidence to give way to the motion for a directed verdict. 
Again, judicial experience with charges in cases of malicious 
prosecution where the fact situations are complicated, and in cases 
involving the construction of oral contracts where the evidence is 
conflicting or uncertain, has made manifest the difficulty if not 
the impracticability of framing adequate instructions with numer- 
ous hypotheses. And granting that the judge by careful attention 
to the testimony and with the aid of counsel could discover and 
explain the pertinent combinations, what jury, charged orally, 
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could understand, remember and apply them? And even if the 
charge were written, what jury would examine each hypothesis 
with the care and attention necessary to an intelligent decision? 
Except, therefore, in simple cases, it is useless to propose the adop- 
tion of a theory which requires so intricate a performance by 
judge and jury. The same considerations apply to cause the re- 
jection of the doctrine which makes the persistence of the pre- 
sumption depend upon the failure of the jury positively to dis- 
credit various combinations of the items of evidence. 

If in attempting to determine the existence or non-existence of 
B the jury is required to use the presumption as evidence of its 
existence, or to weigh it with the other evidence, it will not be diffi- 
cult to construct a charge so advising them. But will this not put 
upon them an impossible psychological task? How can one weigh 
a presumption against, or with, or as, evidence? Just what will 
be the mental process? Is the presumption to be treated as if a 
witness had testified directly to the presumed fact? Surely it 
cannot be meant that the presumed fact is to be weighed as evi- 
dence, for that would be treating it as a fact, and obviously the 
most that can be attributed to it is a tendency to establish the 
fact. Just as certainly it cannot mean that the jury is to treat A 
as evidence of B, for if it has any probative value on the existence 
of B, it is already in the case for what it is worth; and offering 
evidence against B doesn’t destroy A as a fact; it tends only to 
hinder or destroy the process of drawing the inference B from A. 
Is telling the jury that the establishment of A raises the presump- 
tion that B exists and that the presumption is evidence of B ef- 
fective to convey any intelligible idea to them? Is it not a con- 
glomeration of words which will parse as a sentence and appears 
to say something, but which actually is “ full of sound signifying 
nothing ”? Suppose that a jury should ask the judge just what 
the instruction means; would he not be put to it even to give them 
an illustration of its application? ** It seems pretty clear that if 
such a doctrine serves the purpose of submitting to the jury a 
question which would otherwise be for the judge, it accomplishes 


18 See, e.g., the dilemma into which the Alabama Supreme Court was forced by 
counsel in Mutual Life Ins. Co. of New York v. Maddox, 221 Ala. 292, 128 So. 383 
(1930). And just how could the Massachusetts court harmonize the pronounce- 
ments in the cases in note 8, supra? 
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the result in an unintelligible formula. It may be that it conveys 
to the jury a vague general notion that more evidence is required 
to find that B does not exist than would normally be the case, and 
that it, therefore, does no real harm. But most certainly such a 
practice should never be adopted so long as the charge is conceived 
to be a device for enabling the jury to act intelligently and accu- 
rately in evaluating the evidence. If the charge means what it 
says, the jury can give the presumption as much or as little weight 
as it chooses. Obviously, outside of the inherently logical value of 
A, there is no actual probative value in the presumption; and what 
justification can there be for giving the jury power to attribute as 
great or as little artificial power to an item of evidence as it deems 
fit in the particular case? Isn’t such a rule without any justifica- 
tion save in those cases where the jury’s emotions would lead them 
to the result which the court considers socially desirable? 

If the effect of the establishment of A is merely to make the 
question of the existence of B one for the jury, the first inquiry 
is whether this gives any artificial quality to A. If not, the ruling 
is merely that A has sufficient inherent logical value to justify the 
inference that B exists; and there is no reason for singling it out 
from the other evidence for special treatment. If, however, the 
presumption is used as a device for endowing A with artificial 
powers of persuasion, it is necessary to know how long these 
powers persist. By hypothesis the jury is under no compulsion 
to draw the inference B. If, therefore, they refuse to draw it, 
there is no occasion to consider the presumption further.*® But 
if from A alone they would find B, it is essential to know what 
limitations or conditions are attached to their power to do so. 

Will the power die when evidence is introduced which would 
justify a reasonable jury in finding that B does not exist? If so, 


19 This seems to be what Mr. Chief Justice Wheeler had in mind in Schiesel v. 
Poli Realty Co., 108 Conn. 115, 120, 122, 142 Atl. 812, 813-14 (1928): “ Experience 
has demonstrated that when certain facts are proven, ordinarily a certain inference 
follows, and that in the absence of their explanation or rebuttal, reliance may be 
placed upon the probative strength of the inference, and from it a presumption of 
law attaching to it certain legal consequences will arise. The presumption is 
neither the fact nor the inference, but, as Thayer says, ‘ the legal consequences of 
it’. .... The presumption stands or falls with the inference. . . . The legal con- 
sequence of such inference when drawn would cast upon the defendant the duty of 
explaining or rebutting this inference.” 
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then the jury need be told nothing about the presumption, for it 
is assumed that such evidence is in the case. A will possess no 
power of persuasion beyond that which ordinary human experi- 
ence would attribute to it. If it is the only evidence upon which 
its proponent is relying for a finding of B, the court must direct 
the jury to find against him on that issue; if there is other evi- 
dence of facts which in conjunction with A would furnish a rea- 
sonable basis for a finding of B, the issue is submitted like all 
other issues. The presumption has lived and died without the 
knowledge of the jury, and without affecting the judge’s ent in 
any way. 

May it not be given greater powers of endurance? May it not 
continue until other evidence in the case convinces the jury that 
its inference that B exists has been overcome or rendered doubt- 
ful? If from A alone the jury believes that B should be found, 
and if, under the law, that belief is justifiable, why should the jury 
not be permitted to continue in that belief until other evidence 
makes the non-existence of B at least as probable as its existence? 
To adopt this rule would not make the judge’s task unduly diffi- 
cult, although it would not be quite so simple as if the presump- 
tion ceased to operate upon the mere introduction of evidence. 
The charge would simply tell the jury that since A is established, 
they may, if they see fit, draw the inference therefrom that B 
exists, and if from A alone they would draw that inference, they 
may continue to assume the existence of B unless the entire evi- 
dence in the case convinces them that the non-existence of B is 
at least as probable as its existence, in which event they must find 
that it does not exist. Of course, it would involve the jury in in- 
extricable confusion to make the continued existence of their 
power to draw this inference depend upon their believing or fail- 
ing to believe any one of various combinations of the items of 
evidence tending to show the non-existence of B. Here, as in the 
case where the presumption operates as a compelled assumption, 
the choice must be between these three views: (1) that which 
decrees the destruction of the power upon the mere introduction 
of evidence of the requisite quantity and quality; (2) that which 
makes the power persist until the evidence puts the mind of the 
jury in equilibrium as to the existence of B; (3) that which causes 
the power to continue until the evidence persuades the jury that 
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B does not exist. The notion that the presumption, as distin- 
guished from fact A itself, is here to be weighed with, against, or 
as evidence upon the question of the existence of B, has never been 
suggested and if thinkable is obviously impracticable. 

Where both A and B are subjects of dispute under the evidence, 
such instructions as are given concerning the effect of the per- 
tinent presumption must be conditioned upon a finding of the ex- 
istence of A by the jury. Of course, if it be conceived that the 
presumption cannot operate in the presence of evidence that 
would justify a reasonable jury in finding the non-existence of B, 
the judge’s charge will be exactly as if no doctrine of presumptions 
had ever been judicially recognized. Here as elsewhere, this doc- 
trine is capable of application with a minimum of intellectual ef- 
fort. Nor is any great mental exertion necessary to apply either 
the rule that makes the presumption disappear only when the 
evidence puts the mind of the jury in equilibrium upon the issue 
of the existence of B, or that which attributes to the presumption 
the function of fixing the burden of persuasion. For example, in 
an action for injuries alleged to have been suffered by a passenger 
in a railroad wreck, a court adopting the former, might well 
charge: “If you find that the train on which the plaintiff was a 
passenger was wrecked by derailment, you will find that the de- 
fendant was negligent, unless the evidence convinces you either 
that it is more probable that the defendant company used due 
care than that it was negligent or that it is as probable that the 
defendant company used due care as that it was negligent.” A 
court which adheres to the latter rule would merely omit the latter 
alternative. In either case the practical difficulties of the judge 
in framing the instruction or of the jury in understanding it seem 
too slight to make them a considerable, much less a decisive, 
factor in determining the policy of adopting or rejecting such a 
rule. Even if the effect of the presumption is merely to justify 
the jury in finding B, the difficulty will not be greatly enhanced: 
the conditional clause will have to bear the addition, “ and this 
causes you to find the defendant negligent,” and the first portion 
of the conclusion will read, “you will adhere to that finding 
unless.” But reasons of practicability will demand the rejection 
of both of the views which make the continuance or disappear- 
ance of the presumption depend upon the jury’s finding or in- 
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ability to find the truth of any one of specified combinations of 
items of the evidence. Except in the simplest situations, both 
the trial judge and the jury would be intolerably burdened. To 
a less degree the same is true of the rule which gives the presump- 
tion evidential value. While the judge’s task in framing the 
charge is easy, the obstacles to an intelligent or accurate applica- 
tion of it by the jury are insuperable. 


III 


Which of the three practicable rules should be adopted? As 
elsewhere suggested,”° that must depend upon the purposes to ac- 
complish which presumptions were created. If the same pur- 
pose lies back of every presumption, then it seems reasonable to 
give to all presumptions the same procedural effect and the same 
powers of legal persistence. If, however, different classes of pre- 
sumptions are originated as means for reaching different judicial 
objectives, their powers to survive attacks by evidence should be 
sufficient to enable them to perform the respective functions for 
which they were called into being. Why were judge-made pre- 
sumptions invented? 

The irrebuttable presumption is not a procedural device. The 
language of presumptions is used to clothe in an attractive or ac- 
ceptable form a positive rule of substantive or procedural law. 
No evidence will destroy it, though evidence may disclose the 
facts to be such as to make it inapplicable. 

The presumptions which operate to compel the assumption of 
B upon the establishment of A owe their existence to judicial de- 
mands for instruments (a) to furnish an escape from an other- 
wise inescapable dilemma or to work a purely procedural conven- 
ience, (b) to require the litigant to whom information as to the 
facts is the more easily accessible to make them known, (c) to 
make more likely a finding in accord with the balance of proba- 
bility, or (d) to encourage a finding consonant with the judicial 
judgment as to sound social policy.” 


20 Morgan, Some Observations Concerning Presumptions (1931) 44 Harv L. 
REv. 906. 

21 THAYER, PRELIMINARY TREATISE ON EvipENCE (1898) 313-52; Bohlen, The 
Effect of Rebuttable Presumptions of Law upon the Burden of Proof (1920) 68 
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Sometimes without the aid of a mandatory assumption a ju- 
dicial problem would be insoluble. Usually, of course, judicial 
inability to reach a conclusion leaves the matter in statu quo, 
which means in the trial court a decision for the defendant. But 
where a fund has to be distributed by a court, a failure to make 
the distribution does not result in a decision for anybody. It 
simply leaves the problem unsolved, the fund on hand legally 
usable by no one.” Thus, the presumption that a person who has 
been absent for seven years died immediately upon the expira- 
tion of the seventh year has no basis at all in human experience; 
it does not express a result which is deemed by the judiciary to be 
socially desirable; it serves only the purpose of purely procedural 
convenience. It enables the court, in the absence of evidence 
which would justify a reasonable trier in finding when the ab- 
sentee died, to dispose of any fund the distribution of which de- 
pends upon the exact time of his death. Now suppose that the 
presumption vanishes upon the mere introduction of evidence 
which would justify a jury in finding the date of his death. If 
the jury disbelieves the evidence, or cannot make up its mind 
whether to believe it or not, the real trier has not been aided at 
all and the procedural device designed to provide a solution fails 
of its purpose. If the jury does believe it and is unable to draw 
the inference, the device, it is true, fails in this particular trial, 
but the inquiry has been advanced a step, and it does not follow 
that another jury will be unable to draw the inference. Conse- 
quently the device is not rendered entirely useless by the mere 
utterance of testimony upon the stand. If the presumption 
stands until the evidence makes the jury uncertain whether the 
absentee died at the time fixed by the presumption, it is still 
more effective for it will dispose of the issue in all except that 
particular and unusual situation. And if the presumption oper- 
ates until the evidence actually persuades the jury, it will serve 
its purpose in all cases except where the evidence is such as to 
convince the jury that the death did not occur at the presumed 
time although they cannot fix the date upon which it did occur. 


U. or Pa. L. Rev. 307, reprinted in Bonten, Stupms my THE Law oF TorTS 
(1926) 636. 

22 Montgomery v. Bevans, 1 Sawy. 653, Fed. Cas. No. 9735, at p. 633 (C. C. D. 
Cal. 1871) ; In re Rhodes, 36 Ch. D. 586 (1887) ; cf. In re Aldersey, [1905] 2 Ch. 181. 
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Such a presumption, then, will utterly fail of its purpose as to 
any issue to be decided by the jury if it vanishes upon the mere 
introduction of evidence which makes the issue one for the jury; 
it will best justify its existence if it persists until the evidence 
persuades the jury that the presumed fact does not exist or, at 
least, that its non-existence is equally as probable as its exist- 
ence. There is no difficulty in framing or applying an instruction 
which will enable it to perform this most desirable office. Con- 
sequently, one of these two views should be adopted. If the oft- 
repeated formula which prohibits the shifting of the burden of 
persuasion is thought to have any applicable merit, the presump- 
tion should be held to disappear when the evidence puts the 
mind of the jury in equilibrium as to the existence of the pre- 
sumed fact. If that formula be recognized for what it is really 
worth — a convenient rule applicable in the absence of a pre- 
sumption — then the presumption should persist until the jury 
is persuaded by the evidence that the presumed fact does not 
exist. 

If there be any presumption based solely upon inaccessibility 
of evidence, the same considerations are applicable. What is 
wanted is not the mere utterance of sounds or the production of 
writings in a court room; but sounds or writings which have some 
significance to the trier of fact. 

Some presumptions the courts have created because the evi- 
dence which will establish the fact is peculiarly accessible to 
one of the parties. Thus, where a chattel in good condition is 
entrusted to a bailee for hire and he redelivers it in bad condi- 
tion to his bailor, the damage is presumed to have been caused 
by the bailee’s negligence. ‘The goods are entrusted to him. 
He has charge and control of them. He determines the manner 
of keeping them. He is in possession of such evidence as there 
is as to the circumstances attending the loss.” ** Is it reasonable 
to permit the presumption to be destroyed by the mere produc- 
tion of testimony which would justify a trier in finding due care 
but which in fact has no tendency to persuade the particular 
trier that such care has been used? It is true that in judicial 


23 Dibell, J., in Rustad v. Great Northern Ry., 122 Minn. 453, 142 N. W. 727 
(1913), given as reasons for putting the burden of persuasion upon the bailee, a 
warehouseman, 
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discussions of rules of evidence and procedure the dangers of 
perjury and the supposed efficacy of legal rules to prevent it 
are greatly overemphasized. Still, is it not true that a doctrine 
which allows a party to escape liability by merely producing evi- 
dence regardless of its actual convincing power is a real incentive 
to perjury? For example, if in cases like McIver v. Schwartz ™ 
or Pariso v. Towse ** the owner of an automobile can by his bare 
denial escape the effect of the presumption that it was being 
‘operated with his authority or consent by the negligent driver, 
and thereby escape also liability, in how many such cases will 
such denial be wanting? In the former case, both the jury and 
the trial judge seem to have thought the defendant’s testimony 
false, and their conclusion was buttressed by the failure of the 
defendant to call the driver as a witness; and yet the necessary 
effect of the court’s opinion was that this totally worthless testi- 
mony prevented the case from going to the jury. In the latter, 
had the court felt itself free to adopt what it thought the proper 
doctrine, it would have given the same effect to the testimony of 
the defendant and the driver, although the jury discredited it, and 
not without reason. Surely the courts do not raise such a pre- 
sumption merely for the purpose of making the opponent of the 
presumption cause words to be uttered; its premise is that the 
opponent knows the facts; for him to produce what the trier 
believes to be other than the information he really possesses, in 
no way fulfills the object of the presumption. It is conceded 
that practical difficulties prevent the adoption of a rule which 
makes the duration of the presumption depend, upon belief or 
disbelief of specified items of evidence, and if the choice were 
between that and a rule which makes it disappear upon the mere 
introduction of the evidence, the latter might be preferred. But 
no real practical obstacles have ever been shown to exist to 
hinder or prevent the adoption of the doctrine which continues 
the presumption in effect until the evidence puts the mind of 
the jury in equilibrium as to the existence of the presumed fact. 
The same is true as to the rule which attributes to such a pre- 
sumption the function of fixing the burden of persuasion, al- 
though this rule does run counter to the dogma which prohibits a 


24 so R. I. 68, 145 Atl. 101 (1929). 
25 45 F.(2d) 962 (C. C. A. 2d, 1930), (1931) 44 Harv. L. Rev. 861. 
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shifting of the burden of persuasion. It is, therefore, entirely 
reasonable to insist that where a presumption is created to compel 
the disclosure of the facts by the litigant to whom the evidence of 
them is peculiarly accessible, it should not be destroyed until the 
evidence persuades the jury at least that the non-existence of the 
presumed fact is as probable as its existence. 

Sometimes the presumption has its origin in the judicial opinion 
that it expresses the balance of probability. Thus, it is presumed 
that a person found to have met his death by violence did not 
commit suicide. This is not due to any supposed difficulty of 
procuring evidence as to the facts, which will or may result in 
impossibility of an answer to a litigated question. It does not 
express any result which the court deems socially desirable. The 
conception back of it may be merely that nonsuicidal death is so 
usually the case that in the absence of evidence it must be taken 
for granted. It will not be enough merely to raise the question in 
the pleadings. It will be necessary to raise it also in the evidence. 
But once evidence is produced which makes it a question for the 
jury, the presumption has fulfilled the object of its being. If so, 
it ought then to vanish from the case. Since there is no difficulty 
in the application of such a rule, it should be adopted. 

On the other hand, a court may well believe that the party who 
is alleging the happening of an unusual event, an event against the 
balance of probability, should prove it. Thus while the plaintiff 
seeking to recover under a policy of insurance against death by 
accident normally has the burden of showing accident, it might 
well be thought reasonable to require the defendant to prove that 
a death shown to have been caused by violence was suicidal. In 
a case of this sort, the effect to be given to the presumption 
should depend upon the court’s judgment as to the reasons which 
called for the creation of the presumption. If they be anything 
more than the idea that until the query is raised in good faith the 
usual will be taken for granted, there is no reason in ruling that 
the presumption must die with the introduction of the evidence. 
The reason for putting this burden on the plaintiff in the first in- 
stance is that it is ordinarily fair to require a person who desires 
the status quo to be changed to show cause therefor. If it is to 
be changed upon the happening of an accident, he must show the 
accident; but as soon as he has proved a situation of which acci- 
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dent is the usual concomitant, there is no reason why his opponent 
should not be required to make it appear that in the particular 
case the unusual happened. And certainly it is hard to find a 
justification for not requiring him at least to make a showing 
which leaves the issue of accident or suicide in equilibrium. 

If a policy is strong enough to call a presumption into exist- 
ence, it is hard to imagine it so weak as to be satisfied by the bare 
recital of words on the witness stand or the reception in evidence 
of a writing. And if the judicial desire for the result expressed in 
the presumption is buttressed by either the demands of proce- 
dural convenience or is in accord with the usual balance of proba- 
bility, it is little short of ridiculous to allow so valuable a pre- 
sumption to be destroyed by the introduction of evidence without 
actual persuasive effect. Indeed, the only purpose which the re- 
ception of such credible but discredited evidence can ever ac- 
complish is to demonstrate that in the particular case the proposi- 
tion that the presumed fact exists is legally disputable, and the 
only situation in which such a purpose can furnish a justification 
for creating a presumption is one where the presumption expresses 
a balance of probability not potent enough to overcome the burden 
which must normally be borne by the litigant seeking to overcome 
the inertia of the court. 

The presumptions which have the function of authorizing a 
jury to draw an inference which ordinary judicial experience 
would deem unjustifiable may owe their creation to a realization 
that the generalizations which judicial experience would ordi- 
narily condemn have been demonstrated to be warrantable in the 
pertinent repetitive situations, or to a conviction that the judg- 
ment likely to be exercised by a jury in such situations wiJl pro- 
duce a result which the court deems socially desirable. {i the 
former, the court is merely proclaiming that from the basic fact 
A any trier may reasonably deduce the presumed fact B; if the 
latter, it is giving an artificial effect to an item of evidence in 
order that a desirable result may be reached. Insofar as A is 
logically potent to produce the inference B, its power should not 
be destroyed except by evidence which persuades the jury that 
the inference should not be drawn. Insofar as A is given artificial 
power to produce that effect for the purpose of attaining a so- 
cially desirable objective, its power ought to persist until evidence 
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is produced which has an appreciable influence upon the mind of 
the trier. 

The conclusion then is that most presumptions should, where 
applicable at all, continue to operate unless and until the evi- 
dence persuades the trier at least that the non-existence of the 
presumed fact is as probable as its existence. This would not 
interfere with the accepted dogma prohibiting the shifting of the 
burden of persuasion. It is suggested that that dogma has not 
the slightest foundation in reason when applied to situations where 
a presumption is involved, and should be entirely disregarded 
where the question arises as to the effect of evidence upon the 
persistence of a presumption. And in situations where a presump- 
tion owes its origin to an important social policy, it should operate 
to fix the burden of persuasion. 

It doubtless requires a presumption unknown to judicial lan- 
guage to waste so much good white paper in an attempt to propose 
and expound a plan for making simple, sensible, and workable 
devices which the courts have been using for generations as if 
they were simple, sensible, and workable. But, after all, the at- 
tempt will pass unnoticed except by the few. And will the passing 
notice of the few serve to divert the current of judicial decision 
into less muddy channels? Hardly. “ Vanity of vanities, saith 
the Preacher, vanity of vanities: all is vanity.... Then I 
looked on all the works that my hands had wrought, and on the 
labor that I had labored to do; and behold, all was vanity and 
vexation of spirit.” 


Edmund M. Morgan. 
Harvarp Law ScHOOL. 
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SOME LEGAL ASPECTS OF THE NATIONAL 
INDUSTRIAL RECOVERY ACT 


The National Industrial Recovery Act* is essentially an economic 
experiment. To attempt its evaluation from a purely legal viewpoint 
would be a blind refusal to face realities. Some of its striking innova- 
tions will probably never be presented for judicial determination, and 
the ingenuity of the Administration and the courts can be relied upon 
to keep many others from being squarely decided, at least until the 
two-year trial period is passed. 

Yet, quite apart from an evaluation of its worth, a survey of the legal 
problems raised by the Act ? is far from useless. To a very large extent 
the work of administering and enforcing the codes will be that of the 
lawyer. And because so much of our law is but a reflection of economic 
conditions and business standards, any great change in those conditions 
and those standards must have a deep effect upon that law. Where 
the law is static, conflict with the altered economy is inevitable. Where 
it is flexible, the precedents which are established will be of the highest 
importance for the future. The purpose of this comment is to examine 
some of the sources of possible conflict and to point out some of the 
possible precedents. The unique character of the legislation and the 
paucity of decisions make any definite prophecy hazardous. 


CONSTITUTIONALITY 


Any realistic discussion of the constitutional problems inherent in 
the Act must ultimately resolve itself into a question of judicial 
psychology.* A forecast could be little more than guesswork; prece- 
dents are at best inadequate guideposts in such abnormal times as these. 
The problem is not merely one of academic interest, however. Although 
the emphasis of the Administration has thus far been primarily upon the 
‘codperative aspects of the Act, there have already been attacks upon its 
validity in the lower courts,* and the necessity of eventual enforcement 


1 Public No. 67, 73d Cong. 1st Sess., approved June 16, 1933. 

2 The scope of this comment is limited to the problems involved in codes ap- 
proved or prescribed by the President under §§ 3(a) and 3(d) of the Recovery Act, 
as distinguished from the President’s Reémployment Agreement, miscalled the 
“ Blanket Code,” issued under § 4(a). Only those codes approved prior to Oct. 25, 
1933, are treated, but it is believed that their provisions will prove to be typical of 
those still to be completed. 

3 Judge Manton has said, “ The Constitution is what the judges say it is, and 
the Supreme Court is the ultimate tribunal.” See Manton, Historical Fragments | 
Pertaining to the United States Supreme Court, N. Y. L. J., Sept. 28, 1932, at 1173. 

4 The constitutionality of Title I, § 9(c), providing for oil regulation, was chal- 
lenged but sustained in Southport Petroleum Co. v. Ickes (Sup. Ct. D. C.), U. S. 
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against recalcitrant minorities seems certain sooner or later to bring 
the question before the Supreme Court. An effort, therefore, to pose the 
issues upon which the Court will be forced to pass, and to review the 
considerations which may prove significant, should not be without 
value. 

The Act is extremely general; it merely provides machinery for the 
formulation and enforcement of voluntary or prescribed codes and 
agreements. The detailed standards for particular industries are fixed 
by these codes. Typical of the regulations which they establish are 
the abolition of child labor,” maximum hours of labor,® minimum rates 
of pay,’ maximum plant activity,® collective bargaining,® the outlawing 
of the “ yellow dog ” contract,’° and the prohibition of sales below cost ** 
and of other unfair trade practices.1* The codes, when approved or 
prescribed, have the effect of law, not only as to those who have con- 
sented to them,** but as to all members of the industry.‘* They are to 
be enforced as to businesses in or affecting interstate commerce by 
cease and desist orders,’® injunctions,’* and, at the President’s 
discretion, by licensing.’® 
Three constitutional problems seem paramount: (1) is the subject 


L. J., Aug. 22, 1933, at 473. The licensing provisions of the Agricultural Adjust- 
ment Act, involving the same powers of Congress, have likewise been upheld. 
Economy Dairy Co., Inc. v. Wallace (Sup. Ct. D. C.), U. S. L. Week, Sept. 5, 1933, 
at 6; Beck v. Wallace, ibid. In United States and Wallace v. Calistan Packers, Inc. 
(N. D. Cai.), U. S. L. Week, Oct. 10, 1933, at 85, the first injunction to prevent 
violation of a quota for canners was granted. 

5 See, e.g., Code for the Automobile Industry, Art. IV; Code for the Cotton 
Textile Industry, Art. IV; Code for the Electrical Manufacturing Industry, Art. 
III(a) ; Code for the Iron and Steel Industry, Art. IV, § 3, all prohibiting employ- 
ment of children under sixteen. 

6 See, e.g., Code for the Automobile Industry, Art. III (35 hour average, 48 hour 
maximum) ; Code for the Cotton Textile Industry, Art. III (40 hours) ; Code for 
the Electrical Manufacturing Industry, Art. IV (36 hours for process employees, 
40 hours for others) ; Code for the Iron and Steel Industry, Art. IV, § 2 (40 hour 
average, 48 hour maximum). 

7 See, e.g., Code for the Automobile Industry, Art. II (40-43 cents per hour) ; 
Code for the Cotton Textile Industry, Art. II ($12-13 per week); Code for the 
Electrical Manufacturing Industry, Art. III(b), (c) (32-40 cents per hour for 
process employees, $15 per week for others) ; Code for the Iron and Steel Industry, 
Art. IV, §§ 4, 5, and Schedules C, D (25-40 cents per hour). 

8 See, e.g., Code for the Cotton Textile Industry, Art. III; Code for the Textile © 
Bag Industry, Art. III; Code for the Wool Textile Industry, Art. IV, all 80 hours per 
week. 

® See, e.g., Code for the Automobile Industry, Art. VII; Code for the Cotton 
Textile Industry, Art. VIII; Code for the Electrical Manufacturing Industry, Art. 
II; Code for the Iron and Steel Industry, Art. IV, §1. The interpretation of 
section 7(a) of the Act, providing for the inclusion of this provision in the codes, 
is discussed at pp. 117-25, infra. 

10 See codes cited note 9, supra. 

11 See, e.g., Code for the Electrical Manufacturing Industry, Art. IX; Code for 
the Shipbuilding and Shiprepairing Industry, Art. VII(a); Code for the Fishing 
Tackle Industry, Art. ITI, § 1. 

12 This phase of the codes is treated at p. 108, infra. 

18 The legal effect of signing the codes is discussed at p. 100, infra. 

14 Title I, § 3(b), (d). 

15 Title I,§3(b). 16 Title I,$3(c). 17 Title I,§3(f). 18 Title I, § 4(b). 


1933] | THE NATIONAL INDUSTRIAL RECOVERY ACT 87 


matter sought to be regulated within the power of Congress; (2) do the 
regulations violate the Fifth Amendment; and (3) has Congress im- 
properly delegated its power to the executive? 


1. The Commerce Clause 


Whether the control of industry contemplated by the Recovery Act 
exceeds the express or implied powers of Congress raises the most seri- 
ous doubt as to its constitutionality. The sponsors of the bill professed 
to find authority to enact the measure from three sources: the preamble 
of the Constitution, the “ general welfare ” clause, and the commerce 
clause.*® The preamble can be summarily dismissed, for the Supreme 
Court has explicitly said that it confers no power on Congress.?° Like- 
wise, the “ general welfare” proviso *! is commonly construed as a 
specification of the purposes for which money may be appropriated, 
and not as a substantive grant of power.?* Any other view would be 
completely inconsistent with the doctrine that the Federal Government 
is one of enumerated powers. The commerce clause,”* together with 
such supplementary authority as may be derived from the “ necessary 
and proper ” ** clause, remains, therefore, as the only express *° pro- 
vision on which the Act can be rested. 


19 Cf. Report of Ways and Means Committee, H. R. Rep. No. 159, 73d Cong. 
1st Sess., at 2; testimony of Harriman, president of the U. S. Chamber of Commerce, 
Hearings before Committee on Ways and Means on H. R. 5664, 73d Cong. 1st Sess., 
at 136; statement of Senator Wagner, id. at 92, 116; Woodhouse, chairman of the 
National Recovery Council, Hearings before the Finance Committee on S. 1712, 
73d Cong. 1st Sess., at 419. 

20 Jacobson v. Massachusetts, 197 U. S. 11 (1905); see 1 Story, ComMMENTA- 
RIES ON THE CONSTITUTION (5th ed. 1905) $462; Tucker, The General Welfare 
(1922) 8 Va. L. REv. 167, 170. 

21 “ The Congress shall have power to lay and collect taxes, duties, imposts and 
excises, to pay the debts and provide for the common defense and general welfare 
of the United States... .” Art. I, §8. 

22 See 1 WitLoucnsy, ConsTITuTIONAL Law (2d ed. 1929) §61; 1 Story, 
op. cit. supra note 20, $$ 907-09; Corwin, The Spending Power of Congress (1923) 
36 Harv. L. Rev. 548, 550-52. 

“Tt has been urged ... that the .. . [general welfare clause] amounts to an 
unlimited commission to exercise every power, which may be alleged to be neces- 
sary for the common defence or general welfare. No stronger proof could be given 
of the distress under which these writers labor for objections, than their stooping to 
such a misconstruction.” No. 41 THE FEDERALIST. 

23 [Congress shall have power] “to regulate commerce with foreign nations, 
and among the several States, and with the Indian tribes... .” Art. I, §8. 

24 [Congress shall have power] “to make all laws which shall be necessary and 
proper for carrying into execution the foregoing powers, and all other powers vested 
by this Constitution in the government of the United States... .” Art. I, §8, 
clause 18. Since McCulloch v. Maryland, 4 Wheat. 316 (U. S. 1819), this provision 
has been liberally construed to authorize the exercise by Congress of any power it 
deems appropriate, if reasonably related to a constitutional object. Smith v. Kansas 
City T. & T. Co., 255 U. S. 180 (1921). Promotion of interstate commerce is 
such a legitimate constitutional purpose. Swift & Co. v. United States, 196 U. S. 375 
(1905). Congress’ power to regulate intrastate activities which burden interstate 
commerce is based on this power. It is discussed at p. 90, infra. 

25 The suggestion has been made that quite apart from any of the powers dele- 
gated to the Federal Government by the Constitution, there is an implied power 
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The chief obstacle to sustaining the law under this power is the rule 
enunciated in Hammer v. Dagenhart,”* that Congress cannot condition 
the shipment of goods in interstate commerce upon the maintenance 
of prescribed standards of manufacture. Should the Court apply this 
rule to the present legislation, it must necessarily be held unconsti- 
tutional,?” but there are good reasons to believe that the case may be 
either overruled or distinguished. 

The complete abandonment of Hammer v. Dagenhart is certainly 
conceivable. The decision was five to four, with a vigorous minority 
opinion by Mr. Justice Holmes. Since then the composition of the 
Court has changed considerably.2* From the start the case has been 
strongly and at times violently criticized; *° it has found few defend- 
ers.*° 

The precise rationale of the decision is not easily gathered from the 
language of the opinion. The Court conceded that previous cases ** 
had established the power of Congress to prohibit interstate transporta- 
tion when “the use of . . . [such] transportation was necessary to 
the accomplishment of harmful results,” *? but sought to distinguish 
the case before them on the ground that the evil, child labor, was com- 
plete before shipment began, and that therefore transportation could 
not be a causal element. As has frequently been pointed out, this argu- 


from the fact of the creation of a national government that it shall be able to 
perpetuate itself, and that therefore in any crisis in which the existence of the gov- 
ernment is threatened, it may properly exercise such powers as may be necessary 
for its preservation. Reasoning along this line seems to be involved in the decision 
of Justice Cox in Southport Petroleum Co. v. Ickes (Sup. Ct. D. C.), U.S. L. J., 
Aug. 22, 1933, at 473. But cf. Ex parte Milligan, 4 Wall. 2, 120 (U.S. 1866) ; Kan- 
sas v. Pao 206 U. S. 46, 86 (1907). 

26 247 U. S. 251 (1918), in which a congressional enactment, prohibiting the 
transportation in interstate commerce of goods produced in factories employing 
child labor, was held invalid. 

27 Representative Beck, during the House debate on the Recovery Act, said 
that “if the Court, in the face of its prior decisions, sustains the constitutionality of 
this bill, it will have to swallow the largest dish of crow that any court ever swal- 
lowed.” 77 Cong. Rec., May 26, 1933, at 4388. 

28 In PH v. Dagenhart, ‘the majority included Day, White, Van Devanter, 
Pitney, and McReynolds; the minority, Holmes, Brandeis, Clarke, and McKenna. 
Of these Van Devanter and McReynolds of the majority and Brandeis of the 
minority remain. See Dawson, The Supreme Court and the New Deal (Nov. 1933) 
167 HARPER’s 641. 

29 Corwin, Congress’s Power to Prohibit Commerce — A Crucial Constitutional 
Issue (1933) 18 Corn. L. Q. 477; Gordon, The Child Labor Law Case (1918) 32 
Harv. L. Rev. 45; Cushman, The National Police Power (1919) 3 Minn L. REv. 
452; Powell, Child Labor Law, the Tenth Amendment and the Commerce Clause 
(1918) 3 So. L. Q. 175; Biklé, "The Commerce Power and Hammer v. Dagenhart 
(1919) 67 U. or Pa. L. Rev. 21. 

80 Bruce, Interstate Commerce and Child-Labor (1919) 3 Munn. L. REv. 89, and 
Miller, Federal Regulation of Hours of Labor in Industry (1933) 11 TENN. L. REv. 
247, support the case. 

81 Champion v. Ames, 188 U. S. 321 (1903) ; Hipolite Egg Co. v. United States, 
220 U.S. 45 (1911); Hoke v. United States, 227 U. S. 308 (1913); Caminetti v. 
United States, 242 U.S. 470 (1917) ; Clark Distilling Co. v. Western Maryland Ry., 
242 U.S. 311 (1917) ; Weeks v. United States, 245 U. S. 618 (1918). 

82 247 U.S. at 271. 
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ment ignores the economic realities.** Interstate traffic in goods made 
by child labor promotes the evil in the shipping state by providing its 
manufacturers with a wider market, and the competition of goods thus 
cheaply produced imperils the maintenance of higher standards in the 
states to which they flow. It is significant that in a subsequent de- 
cision, the Court conceded that intrastate thefts were encouraged by 
the opportunity to ship and sell the stolen cars in interstate commerce.** 
This, together with the earlier cases, indicates that the real ground of 
Hammer v. Dagenhart was the belief that the causal connection between 
child labor and interstate shipment was too indirect to justify con- 
gressional interference. 

The distinction then becomes one of degree and the question one of 
fact. Certainly, as Mr. Justice Brandeis has pointed out,** when the 
basis of a constitutional decision is factual, the Court should feel free to 
revise its position as conditions change or experience sheds new light 
upon them. There were many who doubted that the decision was eco- 
nomically sound in 1918; in the intervening fifteen years the industrial 
texture has become even closer knit and business even more dependent 
upon interstate markets. Experience during the depression has abun- 
dantly shown that low industrial standards in one producing area induce 
similar conditions in others. In these factors the Court may find per- 
suasive reason for reversing itself. 

But even if the Court is unwilling to overrule Hammer v. Dagenhart, 
there are several possible grounds on which the present legislation may 
be distinguished.** It may cogently be argued that while, in normal 
times, the causal connection between interstate shipment and manufac- 
turing conditions is not sufficiently close to permit congressional regu- 
lation, in a depression industry in one area is far more sensitive to 
standards elsewhere, so that interstate competition will more directly 
affect local conditions. And it may further be urged that industrial 
standards, thus depressed through the mechanism of interstate com- 
merce, in turn diminish that commerce by delaying recovery.*’ Of even 
more importance, the essential motive of Congress in enacting the Re- 
covery Act was economic rehabilitation — the promotion of commerce 
—and the control of the standards of production and distribution was 
regarded primarily as a means to this end. The Recovery Act seems, 
therefore, far more closely allied to regulation of commerce than was 
the child labor law, which was aimed principally at the prevention of a 
social evil.** The Court has consistently held that Congress may di- 


83 See note 29, supra. 84 Brooks v. United States, 267 U.S. 432 (1925). 

85 See Burnet v. Coronado Oil & Gas Co., 285 U. S. 393, 405 (1932). 

86 But see Handler, The National Industrial Recovery Act (1933).29 A. B. A. J. 
440, 446; Miller, supra note 30, at 252. : 

87 Wahrenbrock, Federal Anti-Trust Law and the National Industrial Recovery 
Act (1933) 31 Mic. L. Rev. 1009, 1054; Note (1933) 21 Gero. L. J. 490. 

88 See Powell, Unconstitutionality, BULLETIN Harv. Bus. ScHoot ALUMNI Ass’N, 
July, 1933, at 144; Biklé, supra note 29, at 29; Note (1933) 21 Geo. L. J. 490, 493. 
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rectly control strictly intrastate activities whenever they tend to burden 
or interfere with interstate commerce.*® To sustain the Act under this 
line of cases, therefore, would not seem to require an impossible exten- 
sion of previous doctrine. 

Should the Court adopt one of these alternatives and hold that Con- 
gress has power over the subject matter sought to be regulated, the 
further question remains as to the extent to which that power may 
validly be exercised. Analytically, the businesses of the country may 
be divided into four groups: (1) those which ship all or part of their 
products in interstate commerce; (2) those which are “ within the 
stream of interstate commerce”; (3) those which produce goods for 
strictly intrastate consumption but which compete with enterprises of 
an interstate nature; and (4) those whose character and competition 
are entirely local. If Congress has any power at all to regulate stand- 
ards of manufacture and distribution, it is obvious that it may do so 
for business of the first type. That control of a particular company’s 
interstate business may also directly affect its intrastate activities can- 
not validly be urged as an objection to the exercise of such control.*° 
Regulation of business within the second group raises equally little diffi- 
culty; supervision over such enterprises as stockyards, which are con- 
sidered as being “ within the stream of commerce ”, has long been per- 
mitted.* As to the third class, however, there is greater doubt. The 
sponsors of the bill believed that the maintenance of high standards by 
companies engaged in interstate commerce would be impossible if they 
were forced to meet destructive competition from intrastate concerns 
with low standards, and that, therefore, such concerns directly affected 
interstate commerce and were within Congress’ regulatory power ** under 
the doctrine of the Shreveport case.** While there undoubtedly is force 
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89 Swift & Co. v. United States, 196 U.S. 375 (1905) ; Houston, E. & W. T. Ry. 
v. United States, 234 U. S. 342 (1914) ; Stafford v. Wallace, 258 U. S. 495 (1922). 
The interference is sufficiently close to permit congressional regulation when 
price fixed by the intrastate transactions influences the interstate prices for the 
same commodities. Board of Trade v. Olsen, 262 U. S. 1 (1923). Or when intra- 
state rates yield a return below that authorized for interstate carriers. Railroad 
Comm. of Wisconsin v. Chicago, B. & Q. Ry., 257 U. S. 563 (1922). 

40 Baltimore & Ohio R. R. v. Interstate Commerce Comm., 221 U. S. 612 
(1911); Southern Ry. v. United States, 222 U. S. 20 (1911); cf. United States v. 
New York Cent. R. R., 272 U. S. 457 (1926). 

41 Swift & Co. v. United States, 196 U. S. 375 (1905) ; Stafford v. Wallace, 258 
U. S. 495 (1922); Board of Trade v. Olsen, 262 U. S. 1 (1923); Greater New 
York Live Poultry Chamber of Commerce v. United States, 47 F.(2d) 156 (C.C. A. 
2d, 1931), (1931) 44 Harv. L. Rev. 868; cf. Lemke v. Farmers Grain Co., 258 
U.S. 50 (1922). 

42 See statement by Senator Wagner, 77 Cong. Rec., June 7, 1933, at 5256-57; 
Hearings before Committee on Ways and Means on H. R. 5664, 734 Cong. 1st 
Sess., at 114. ; 

43 Houston, E. & W. Texas Ry. v. United States, 234 U. S. 342 (1914). The 
railroad commission of Texas had set maximum rates between points within the 
state considerably lower than the rates set by the Interstate Commerce Commission 
for hauls of comparable length from points in Louisiana. An order by the Com- 
mission to end the discrimination was sustained by the Supreme Court. Compare 
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in this contention, it is clear that its acceptance would involve a con- 
siderable extension of previous concepts as to the authority given the 
Federal Government by the commerce clause. That the Supreme Court 
will go even beyond this and uphold, under the Recovery Act, regula- 
tion of intrastate enterprises not competing with goods shipped in inter- 
state commerce, appears extremely doubtful.** It may be urged that the 
“ obstructions to the free flow of interstate and foreign commerce ” *° 
can be removed only by stimulating business activity generally, and that 
this, in turn, requires an increase in the purchasing power of all con- 
sumers, regardless of the character of the enterprise in which they are 
engaged. Such an argument, however, would seem to supply too tenu- 
ous a basis for the revolutionary change in the distribution of govern- 
mental power which it entails. 


2. The Due Process Clause 


The second major ground on which the legislation may be attacked 
is that many of the code provisions violate the Fifth Amendment. Upon 
this question a considerable body of precedent exists. Prohibition of 
child labor has been held a proper exercise of legislative power.*® Like- 
wise, restrictions upon hours of labor for adults, although less stringent 
than those of the codes, have been sustained.*’ On the other hand, the 
Supreme Court has said that minimum wage laws, even though confined 
to women, are undue deprivations of liberty.*® Similarly, attempts to 
outlaw the “ yellow dog ” contract or to prevent the discharge of em- 
ployees because of union membership, have been defeated.*® And the 
regulation of prices for ordinary commodities has been held improper.*° 

But precedents here are even less helpful than those under the com- 
merce clause. ‘“ Due process ” is admittedly a creature of time and cir- 
cumstance; interference with private rights in the public interest to a 
degree which would be invalid under normal conditions may be justified 
during an emergency period. The Adamson Law, fixing railroad wages 


Railroad Comm. of Wisconsin v. Chicago, B. & Q. Ry., 257 U. S. 563 (1922); 
Alabama v. United States, 279 U. S. 229 (1929). 

44 Administrator Johnson has freely admitted that the Federal Government 
cannot coerce recalcitrant local business. See NRA Official Release No. 10, June 23, 
1933, at 3. 

45 Title I, § 1. 

46 Sturges v. Beauchamp, 231 U. S. 320 (1913). 

47 Muller v. Oregon, 208 U. S. 412 (1908); Miller v. Wilson, 236 U. S. 373 
(1915) ; Bunting v. Oregon, 243 U. S. 426 (1917). 

48 Adkins v. Children’s Hospital, 261 U. S. 525 (1923); Murphy v. Sardell, 269 
U. "ie, i ; cf. Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 
522 (1923 
9 Adair v. United States, 208 U. S. 161 (1908) ; Coppage v. Kansas, 236 U.S. 
r ( 103); see Simpson, Constitutional Rights and the Industrial Struggle (1924) 30 
W. Va. L. Q. 125, 128-34. 

50 Williams v. Standard Oil Co., 278 U. S. 235 (1929); cf. Tyson v. Banton, 
273 .~ S. _ (1927); Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 
522 (1923 
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for from seven to eleven months in order to prevent a serious tie-up, 
was sustained in 1917.°' Subsequently, the drastic restrictions imposed 
during the war, and even the fixing of rents necessitated by the housing 
shortage which followed the war, were sustained by the Court as ex- 
traordinary measures.** That the present crisis is as serious as those can 
hardly be denied.®* Like the Adamson Law, the war legislation, and the 
rent regulations, the Recovery Act is limited in duration. At the ex- 
piration of two years it automatically terminates, and it may terminate 
earlier if Congress declares the emergency at an end.** If it wishes, 
therefore, the Court may easily sustain most of the code provisions as 
not unreasonable methods for dealing with the depression. The most 
doubtful, perhaps, is the “ yellow dog ” provision,®® but even this may 
be upheld on the ground that it forms an integral part of a unified plan 
of control.** 

The licensing provision,®’ the most extreme form of regulation pro- 
vided by the Act, has been criticized as being a denial of due process 
under the authority of the New State Ice case.** The analogy is scarcely 
apt. While the power of the state to require licenses as a prerequisite 
to doing business is very broad, the validity of its exercise depends upon 


51 Wilson v. New, 243 U.S. 332 (1917) ; see Powell, The Supreme Court and the 
Adamson Law (1917) 65 U. or Pa. L. Rev. 607. But cf. Wolff Packing Co. v. 
Court of Industrial Relations, 262 U. S. 522, 542 (1923). 

52 Highland v. Russell Car & Snow Plow Co., 279 U.S. 253 (1929) (fixing coal 
prices during war) ; Block v. Hirsch, 256 U.S. 135 (1921) (rent regulation) ; Brown 
Holding Co. v. Feldman, 256 U.S. 170 (1921) (same) ; Levy Leasing Co. v. Siegel, 
258 U.S. 242 (1922) (same). In Chastleton Corp. v. Sinclair, 264 U.S. 543 (1924) 
the Court held that Congress could not extend the rent laws beyond the actual 
period of the emergency, of which the Court was the final judge. Cf. Wickersham, 
The Police Power and the New York Emergency Rent Laws (1921) 69 U. or Pa. L. 
Rev. 301; Boyd, Rent Regulation Under the Police Power (1921) 19 Micu. L. Rev. 
599; Burdick, Constitutionality of the N. Y. Rent Laws (1921) 6 Corn. L. Q. 310; 
Note (1921) 34 Harv. L. REv. 426. 

58 See People v. Nebbia, 262 N. Y. 259, 265-68, 186 N. E. 694, 696 (1933), 
(1933) 47 Harv. L. Rev. 130; Rummens v. Evans, 13 Pac.(2d) 26, 29 (Wash. 
eons ; cf. City of Muskegon Heights v. Danigeli’s, 253 Mich. 260, 235 N. W. 83 

1931). 
54 Title I, § 2(c). 

55 See the strong language employed in Coppage v. Kansas, 236 U. S. 1, 16 
(1915), holding that a statute outlawing the “ yellow dog ” contract was beyond the 
police power of the state. 

56 See Simpson, Constitutional Limitations on Compulsory Industrial Arbitration 
(1925) 38 Harv. L. REv. 753, 782. 

57 Title I, § 4(b). “ Whenever the President . . . shall find it essential to license 
business enterprises in order to make effective a code of fair competition or an agree- 
ment ... or otherwise to effectuate the policy of this title . . . no person shall 
. » . engage in or carry on any [specified] business, in or affecting interstate or 
foreign commerce . . . unless he shall have first obtained a license issued pursuant 
to such regulations as the President shall prescribe. The President may suspend or 
revoke any such license, after due notice and opportunity for hearing, for violations 
of the terms or conditions thereof.” 

58 New State Ice Co. v. Liebmann, 285 U. S. 262 (1932); see statement of 
Emery, representing the National Ass’n of Manufacturers, in Hearings before Fi- 
nance Committee on S. 1712, 73d Cong. 1st Sess., at 277-82; compare discussion of 
Senator Wagner, ibid., and in Hearings before Committee on Ways and Means on 
H. R. 5664, 73d Cong. 1st Sess., at 94, and in 77 Cong. Rec., June 7, 1933, at 5258. 
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the propriety of the terms upon which their issuance is conditioned.*® 
The decision in the Jce case was simply that a showing of “ public con- 
venience and necessity ” could not properly be required for a license to 
enter an ordinary business. While the Recovery Act provides merely 
that licenses shall be granted “ pursuant to such regulations as the Presi- 
dent shall prescribe ’’,°° they would presumably be similar to the codes, 
and the power to impose these regulations would seem to raise no new 
problems. So too, the President’s power to “ suspend or revoke ” a li- 
cense in case of violation depends upon his power to prohibit transpor- 
tation entirely except upon the terms fixed. The penalty is undoubtedly 
harsh, but it does not seem unreasonable for handling extreme cases. 
The punishment alone is hardly so disproportionate to the offense as to 
amount to a denial of due process.* 


3. Separation of Powers 


The third ground of attack upon the validity of the Recovery Act will 
doubtless be that it violates the constitutional principle of “ separation 
of powers.” That legislative power may not be delegated by Congress 
is elementary; °* that such delegations have constantly been made and 
consistently upheld by the Supreme Court is equally well known.® 


59 A state can validly require licenses to be obtained by theatre ticket brokers, 
Weller v. New York, 268 U. S. 319 (1925), and by employment agencies, Brazee v. 
Michigan, 241 U. S. 340 (1916), but it cannot fix the prices which they are to 
charge. Tyson v. Banton, 273 U. S. 418 (1927) (ticket brokers); Ribnik v. 
McBride, 277 U.S. 350 (1928) (employment agencies). 

60 See note 57, supra. 

61 Excessive penalties attached to violation of a statute or administrative order 
may be a denial of due process. Ex parte Young, 209 U.S. 123 (1908); cf. St. 
Louis, I. M. & S. Ry. v. Williams, 251 U. S. 63 (1919). 

62 Although there is no specific prohibition against such delegation, the Supreme 
Court has consistently indicated that such a limitation is implicit in the Constitu- 
tion. See Field v. Clark, 143 U. S. 649, 692 (1892); Union Bridge Co. v. United 
States, 204 U.S. 364, 381 (1907); J. W. Hampton, Jr. & Co. v. United States, 276 
U.S. 394, 405 (1928). ‘ 

63 Field v. Clark, 143 U. S. 649 (1892) (President authorized to lower rates 
under reciprocity provision of McKinley Tariff) ; Buttfield v. Stranahan, 192 U. S. 
470 (1904) (Secretary of Treasury given power to exclude importation of impure 
tea); Union Bridge Co. v. United States, 204 U. S. 364 (1907) (Secretary of War 
granted power to order removal of low or defective bridges) ; St. Louis, Iron Moun- 
tain & So. Ry. v. Taylor, 210 U. S. 281 (1908) (Interstate Commerce Commission 
authorized to designate standard height and maximum variations of drawbars for 
freight cars) ; United States v. Grimaud, 220 U.S. 506 (1911) (Secretary of Agricul- 
ture given power to prescribe regulations for use of national forest reservations) ; 
Interstate Commerce Comm. v. Goodrich Transit Co., 224 U. S. 194 (1912) (Inter- 
state Commerce Commission authorized to require carriers to keep accounts in 
specified manner); J. W. Hampton, Jr. & Co. v. United States, 276 U. S. 394 
(1928) (President granted power to change rates under flexible tariff provision). 
For copious citations, see the excellent comment in ( 1933) 31 Mica. L. Rev. 786. 

Many state courts, confronted with specific provisions in their state constitutions 
forbidding delegation of legislative power, have invalidated statutes attempting such 
ee me See Wickersham, Delegation of Power to Legislate (1925) 11 VA. L. 

. 183. 


94 HARVARD LAW REVIEW [Vol. 47 


While paying lip-service to the general rule, the Court has repeatedly 
recognized that governmental practicability makes its doctrinaire appli- 
cation impossible under modern conditions.** From the multitude of 
decisions may be abstracted a fairly well-defined standard by which the 
propriety of any particular delegation is to be gauged: Congress may 
confer quasi-legislative power upon an administrative agency if it has 
established as far as is practicable the primary purpose of the legislation, 
and has demarcated the limits of the power delegated as fully as the cir- 
cumstances permit.*° The necessity for the delegation, therefore, be- 
comes at once its justification and the standard of definiteness with 
which the statute must enunciate the policy to be pursued. 

Formulating this test from past decisions is far easier than applying 
it to the Recovery Act. Opponents of the NRA will point out that the 
legislative purpose has been announced in the most general of terms,* 
and that the President has been given practically uncontrolled discretion- 
ary power to prescribe regulations for industry,®’ to control the inter- 
state transportation of oil,®* and to change tariff rates,®* the only limita- 
tion being that the purpose of his activity must be “to rehabilitate 
industry ”, “relieve unemployment ”’, “eliminate unfair trade prac- 


64 See cases cited in note 63, supra; Frankfurter and Landis, Power of Congress 
over Procedure in Criminal Contempts in “Inferior” Federal Courts (1924) 37 
Harv. L. REv. toro. 

65 Cf. cases cited in note 63, supra; Cheadle, The Delegation of Legislative 
Functions (1918) 27 YALE L. J. 892; Foster, The Delegation of Legislative Power 
to Administrative Officers (1913) 7 Itt. L. Rev. 397; Comment (1933) 31 Mica. L. 
Rev. 786; Note (1925) 25 Cor. L. Rev. 359; (1928) 41 Harv. L. REv. 95. 

66 The policy of Congress is declared to be “ to remove obstructions to the free 
flow of interstate and foreign commerce . . . , to provide for the general welfare 
by promoting the organization of industry for the purpose of codperative action 
among trade groups, to induce and maintain united action of labor and manage- 
ment ... , to eliminate unfair competitive practices, to promote the fullest possible 
utilization of the present productive capacity of industries, to avoid undue restric- 
tion of production ..., to increase . . . consumption ... by increasing pur- 
chasing power, to reduce . . . unemployment, to improve standards of labor, and 
otherwise to rehabilitate industry and to conserve natural resources.” Title I, § 1. 

Professor McLaughlin has said that the Act “not only announces no rules of 
law, but it sets up no standard to guide the employees who are to make the law, 
except the vaguest references to genera] welfare. ... Of less importance, it en- 
deavors to outline no organization or machinery. In general, it discloses a dearth 
of ideas concerning the policy to be pursued by the United States.” See 
CasEs ON THE FEDERAL ANTI-TrusT Laws oF THE UNITED STATES 

1933) 719. 

67 Title I, §§ 2-7. The President may approve codes of fair competition as sub- 
mitted by representative trade associations or groups, or as modified by himself. 
He may also, on his own motion, prescribe such a code for a trade or industry. Any 
violation of a code so approved or prescribed is an “ unfair method of competi- 
tion” within the Federal Trade Commission Act, is a misdemeanor punishable by 
fine, and is enjoinable at the suit of the government. The President may also ap- 
prove voluntary trade agreements which aid in effecting the policy of the Act, and 
which, when approved, are exempt from the anti-trust laws. Finally, he may 
ba! Ts to engage in any business “ in or affecting ” interstate commerce. 

68 Title I, § 9. 

69 Title I, §3(e). Upon a finding that any competitive article is being imported 
into the United States in such quantities or at such a price as seriously to endanger 
the maintenance of any code, the President, after an investigation by the Tariff 
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tices”, and otherwise “ provide for the general welfare ”.7° They will 
contend that this is in effect a delegation of the power to announce a 
legislative policy, rather than to enforce a policy already announced. 
Certainly in no previous statute has there been such a broad grant of 
power with so indefinite a guide given to a congressional enforcement 
agency. On the other hand, as the proponents of the Act will urge, 
never before has there been such necessity for the delegation. Congress 
could not effectively have formulated the business codes itself, not only 
because of the detailed knowledge of the various industries required for 
such action, but also because of the imperative need for haste. To the 
mere fact of delegation, therefore, there would seem no valid objection. 
But whether Congress demarcated the limits within which the President 
might act as fully as was practicable under the circumstances — that is, 
whether the delegation is so broad as to be unconstitutional — remains 
an open question. 

How the Supreme Court, if presented with this problem, will resolve 
it, is impossible of prediction. A decision either way would be note- 
worthy. If the delegation should be held unconstitutional, it would 
mark the first time a Congressional enactment would have been invali- . 
dated on this ground,” establishing by decision, rather than dictum, that 
a prohibition against delegation of legislative power is definitely im- 
plied in the Constitution. On the other hand, if the delegation should 
be held constitutional, the Court would, in effect, be nullifying the 
maxim altogether, since it is difficult to conceive of greater powers being 
given to an administrative agency during the active operation of a 
congressional form of government than have been conferred upon the 
President under the Recovery Act. 


ENFORCEMENT OF CODES 


With the adoption of codes for most of the major industries of the 
country, the initial phase of the NRA is nearing its end. The chief 


Commission, may “ direct that the article . . . concerned shall be permitted entry 
. . . only upon such terms ‘and conditions, and subject to the payment of such fees, 
and to such limitations in the total quantity which may be imported (in the course 
of any specified period or periods) as he shall find it necessary to prescribe... . 
The decision of the President as to facts shall be conclusive.” 

This clause goes further than the “ flexible provision ” of the Tariff Act of 1922, 
sustained as constitutional in J. W. Hampton, Jr. & Co. v. United States, 276 U. S. 
394 (1928), which allowed the President to increase or decrease the rates prescribed 
in the statute by not more than 50%, if necessary to equalize foreign and domestic 
costs of production. Compare Sears, Roebuck & Co. v. United States, U. S. Customs 
Ct., 2d Div., Protest 524819-G-74862 (1932), (1932) 27 IL. L. Rev. 302, in which 
the power of the President under § 336 of the Tariff Act of 1930 to change, not only 
the rates of duty, but also the classification of articles, when necessary to equalize 
production costs, was held by the Customs Court to be an unconstitutional 
delegation. 

70 See note 66, supra. 

71 Cf. cases cited in note 63, supra; Handler, supra note 36, at 446. But cf. 
Sears, Roebuck & Co. v. United States, supra note 69. 
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administrative problem remaining is that of assuring compliance with 
the terms of the approved agreements. There are two principal means 
by which this may be accomplished: federal supervision through the 
sanctions prescribed in the Recovery Act, and industrial self-regulation 
through the administrative agencies set up in most of the codes. 


1. Governmental Supervision 


The Recovery Act furnishes the Administration with several effective 
weapons to prevent and punish code violations. Section 3b makes the 
provisions of each approved code the standards of fair competition for 
the trade or industry concerned, any violation of which in or affecting 
interstate commerce is an unfair method of competition within the mean- 
ing of the Federal Trade Commission Act.” Any violator, therefore, 
may be ordered by the Commission to cease and desist and this order 
may be enforced in the courts. A more direct method of regulation is 
provided by Section 3c, which imposes upon all federal district attorneys 
the duty of proceeding in the district courts to enjoin violations. In 
addition, failure to abide by code regulations is made a misdemeanor, 
punishable by a maximum fine of $500.78 Most drastic of all is the 
President’s power to regulate an industry by invoking the licensing 
provision,”* which, however, is admittedly designed only as a “ big 
stick ” for extraordinary situations.”® 


2. Industrial Self-Regulation 


Although the Act thus gives the government adequate legal power to 
secure compliance with the codes, the emphasis of the Administration 
has been upon effecting regulation through organization within industry 
itself.“° In this way the dangers of bureaucracy and government inter- 
ference in business may be minimized, and the federal administrative 
machinery protected from a mass of technical detail with which it is not 
prepared to cope. Most codes seek to accomplish this objective by 
the establishment of Code Authorities, composed either of a new group, 
representative of the industry,”’ or of existing trade associations whose 
membership is equally representative."* These enforcement agencies 


Title I, § 3(b). 

73 Title I, § 3(f). 

74 Title I, § 4(b). See note 57, supra. 

75 See Report of Ways and Means Committee, H. R. Rep. No. 159, 73d Cong., 
1st Sess., May 23, 1933. 

76 See statements to this effect by Administrator Johnson, NRA Official Re- 
lease No. 9, June 23, 1933, and by Richberg, general counsel for the Recovery Ad- 
ministration, NRA Official Release No. 30, July 6, 1933; cf. Kirso, THE NATIONAL 
InpustrRiAL Recovery Act (1933) 104-05. 

77 See, e.g., Code for the Coat and Suit Industry, Art. VIII; Code for the Fish- 
ing Tackle Industry, Art. IV; Code for the Petroleum Industry, Art. VII; Code for 
the Rayon and Synthetic Yarn Producers Industry, Art. VIII. 

78 See, e.g., Code for the Automobile Industry, Art. VI; Code for the Leather 
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have been given broad duties of administration. Although only a few 
of them have power to inspect corporate books and records,”® most are 
authorized to require all members of the industry to return periodic 
reports respecting such matters as wages, hours of labor, conditions of 
employment, quantity of production, stocks, and prices.*° They may 
also suggest changes and additions to the codes which become effective 
upon approval by the President.** Furthermore, they are required to 
investigate alleged violations and recommend legal proceedings to the 
Recovery Administrator.*? 

In an industry in which the enforcement agency is not an established 
trade association,®* the only power of the Code Authority to assure 
compliance would seem to be through the threat of public exposure of 
the violator or through recommendation to the Administrator to invoke 
the penalties prescribed by the Act. In industries which designate trade 
associations as their administrative boards,** however, more stringent 
internal disciplining is possible. In the past, attempted regulation of 
industry by trade organizations has been rather ineffective, due largely 
to the restrictions upon group activity imposed by the anti-trust laws.*® 
As a result, membership in many of the associations has been of limited 
benefit, and withdrawal or expulsion from them entailed little hardship 
for one who declined to abide by their rules. Under the Recovery 
Act, however, when a trade association is given authority to administer 
and recommend changes in a code, and when its activity is to a large 
extent freed from the limitations of the anti-trust laws,** its power, 
and in turn its value to its members, may well be so greatly increased 
as to assure participation by practically the entire industry.*” By in- 
corporating the provisions of the code as part of its rules, therefore, the 
association would be able to discipline violators by expulsion,** or, 


Industry, Arts. III, X; Code for the Linoleum and Felt Base Manufacturers Indus- 
try, Arts. II, VII; Code for the Underwear and Allied Products Manufacturers In- 
dustry, Part IV. For an exposition of the formation, development, and legal prob- 
lems of trade associations, see TrRapE AssocIATIONS, THEIR ECONOMIC SIGNIFICANCE 
AND Lecat Status (Nat. Ind. Conf. Bd. 1925). 

79 See Code for the Coat and Suit Industry, Art. VIII; Code for the Iron and 
Steel Industry, Art. IX, § 2; Code for the Men’s Clothing Industry, Art. XIII(a). 

80 See, e.g., Code for the’Cotton Textile Industry, Art. V; Code for the Hosiery 
Industry, Art. VII; Code for the Iron and Steel Industry, Art. IX; Code for the 
Lumber and Timber Products Industry, Art. IV; Code for the Men’s Clothing In- 
dustry, Art. VIII. 

81 See, e.g., Code for the Electrical Manufacturing Industry, Art. XIV; Code 
oe pe Cotton Textile Industry, Art. VI; Code for the Coat and Suit Industry, 


82 Cade for the Corset and Brassiere Industry, Art. VIII(d); Code for the 
Cotton Textile Industry, Art. VI; Code for the Fishing Tackle Industry, Art. IV, 
§ 2; Code for the Shipbuilding and Shiprepairing Industry, Art. VIII(b). 

83 See note 77, supra. 

84 See note 78, supra. 

85 See Kirsu, Trape Associations, THE Lecat Aspects (1928) 15 et seq.; 
Sapiro, Book Review (1929) 38 Yate L. J. 555; Handler, supra note 36, at 443. 

86 See p. 101, infra. 

87 See Handler, supra note 36, at 443 

88 For an able treatment of the legal problems involved in expulsion, see Chafee, 
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should it have the power, by the imposition of fines,*® thereby becoming 
an effective enforcement agency. 


3. Power of Code Authorities to Compel Testimony 


Quite apart from the administrative possibilities of the trade asso- 
ciation, the Code Authorities, through their power to require periodic 
reports,®° investigate violations,*' and, in some instances, inspect cor- . 
porate records,®? should be of very real importance in effecting self- 
regulation of industry. Inherent in the provisions for such action, how- 
ever, are several legal difficulties of considerable magnitude: (1) whether 
there is statutory authorization for all these powers; (2) whether they 
impliedly include an authority to compel the production of any desired 
testimony; and (3) whether they may be constitutionally exercised. 

Although the Act authorizes the inclusion in codes of the requirement 
of periodic reports,** it is silent as to whether its enforcement agencies 
shall have a right to subpoena and question witnesses and to inspect 
corporate books, despite the fact that, in previous enactments, Congress 
had expressly given these powers to the Federal Trade and the United 
States Tariff Commissions.°* Nevertheless, it may be that authority 
to grant such power to the administrative boards of the NRA will be 
found in Section 2a of the Recovery Act, authorizing the President “ to 
establish such agencies . . . as he may find necessary, [and] to pre- 
scribe their authorities. . . .” Moreover, it is at least arguable that 
the President’s power to approve codes of fair competition ®° includes the 
power to authorize enforcement agencies to compel unwilling testimony, 
since the assurance of fair competition depends upon the detection of 
code violations, which in turn requires thoroughgoing investigation of 
all complaints. 

If this interpretation be accepted, it is clear that the code provisions 
for inspection of corporate records have statutory justification. But 
that the Code Authorities have in addition been given power to compel 
the attendance of witnesses is very dubious. It may be argued that the 
power to investigate, expressly granted them by the codes, includes by 


Internal Affairs of Associations Not For Profit (1930) 43 Harv. L. Rev. 993; 
Steever, Control of Labor Through Union Discipline (1931) 16 Corn. L. Q. 212. 

89 Whether the rules of the association provide for a “ fine” or for “ liquidated 
damages ”, courts have required that the amount be reasonable in the light of the 
damage suffered. American Men’s & Boys’ Clothing Mfgrs. Ass’n, Inc. v. Proser, 190 
App. Div. 164, 179 N. Y. Supp. 207 (1919) ; Hagerman v. Ohio Building & Savings 
Ass’n, 25 Ohio St. 186 (1874) ; see Sapiro, Book Review (1929) 38 YALE L. J. 555, 
556; Hanna, Law or CoOperATIVE MARKETING ASSOCIATIONS (1931) 224-29. 

90 See note 80, supra. 

91 See note 82, supra. 

92 See note 79, supra. 

93 Title I, § 3(a). 

94 38 Stat. 722 (1914), 15 U.S. C. § 49 (1926); 46 Star. 699 (1930), 19 U.S.C. 
Supp. V § 1333(b) (1931). By Title I, §$3(e) and 6(c) of the Recovery Act, 
the President is authorized to call on these Commissions for special investigations. 

%5 Title I, § 3(a). 
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implication a power to order the production of testimony. If this view 
be correct, then violation of such orders would be an infraction of the 
code, subject to penalty. But it is probable that the courts will hold that 
an authority to subpoena cannot properly be so implied,®* and, there- 
fore, that investigations by the Code Authorities, insofar as concerns 
the appearance and testimony of witnesses, must rest on voluntary 
codperation rather than compulsion.*®” 

The further question remains as to the constitutional validity of the 
code provisions for periodic reports and the inspection of corporate 
books, the former expressly authorized by, the latter possibly implied 
in, the Recovery Act. Exercise of similar powers by the Federal Trade 
and the Interstate Commerce Commissions has met with consistent ju- 
dicial discouragement.** In most of the cases a distinction has been 
drawn between investigations for regulatory purposes, and those of a 
purely fact-finding nature.*® In the former, use of compulsion to obtain 
testimony has been supported; *® but in the latter it has been disap- 
proved, at least where not motivated by a definite congressional inten- 
tion to legislate.‘°' Although the Supreme Court has not directly passed 
on the constitutionality of activities of this kind, warnings by Mr. 
Justice Holmes regarding the danger of “ fishing expeditions ” into the 
affairs of private corporations not clearly engaged in interstate com- 
merce,’ have indicated the Court’s recognition that they may be a 
denial of due process, or an illegal search and seizure.1°* However, since 


96 Cf. Harriman v. Interstate Commerce Comm., 211 U. S. 407, 422 (1908) ; 
Lilienthal, The Power of Governmental Agencies to Compel Testimony (1926) 39 
Harv. L. REv. 694, 700. 

97 If it should be held that the Code authorities have the power to compel the 
production of testimony, the privilege against self-incrimination as to individuals, 
although not as to corporations, will have to be respected, since the codes do not 
grant immunity to witnesses against prosecutions based on matters concerning which 
they testify, as do the Federal Trade Commission Act and the Tariff Commission 
Act. Cf. Handler, The Constitutionality of Investigations by the Federal Trade 
Commission (1928) 28 Cor. L. Rev. 708, 916; 38 Stat. 723 (1914), 15 U. S. C. 
§ 49 (1926) ; 46 Stat. 700 (1930), 19 U. S. C. Supp. V § 1333(e) (1931). 

98 See BLAISDELL, THE FEDERAL TRADE CoMMISSION (1932) 259-84; Watkins, 
An Appraisal of the Work of.the Federal Trade Commission (1932) 32 Cov. L. 
REV. 272, 278-80. 

99 See Lilienthal, supra note 96, at 721. The term “ fact-finding ” is used to de- 
note those investigatory activities which are carried on for purely informative pur- 
poses without purporting to determine legal rights or duties. 

100 Interstate Commerce Comm. v. Brimson, 154 U. S. 447 (1894); Smith v. 
Interstate Commerce Comm., 245 U. S. 33 (1917); see Lilienthal, supra note 96, 
at 719. 

101 Harriman. v. Interstate Commerce Comm., 211 U. S. 407 (1908); Federal 
Trade Comm. v. American Tobacco Co., 264 U. S. 298 (1924); Federal Trade 
Comm. v. Baltimore Grain Co., 284 Fed. 886 (D. Md. 1922), aff'd, 267 U. S. 586 
(1925) ; Federal Trade Comm. v. Claire Furnace Co., 285 Fed. 936 (App. D. Cc. 
1923), rev’d on other grounds, 274 U.S. 160 (1927) ; see Stradley, Constitutionality 
of Compulsory Statistical Reports of the Federal Trade Commission (1927) 76 
U. or Pa. L. REv. 19, 21. 

102 See Federal Trade Comm. v. American Tobacco Co., 264 U. S. 298, 305-06 
(1924) ; Harriman v. Interstate Commerce Comm., 211 U. S. 407, 417-18 (1908). 

103 Two writers, criticizing this attitude, feel that were the question squarely 
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the investigations of the Code Authorities will probably be to a large 
extent of a regulatory nature, these dicta should present no great ob- 
stacle to their validity. And even those activities of the commissions 
which may properly be classified as fact-finding will probably be sup- 
ported if the congressional theory that all corporations in the present 
emergency are affected with a public interest is sustained. The pro- 
visions in most codes that any information which is obtained is to be 
strictly confidential +°° will doubtless aid the courts in finding that rights 
of “ corporate privacy ” have not been unduly disregarded. 


4. Enforcement Against Signatories of the Codes 


Since a code, when approved, becomes binding upon all members of 
the industry irrespective of their assent,1°* there would seem to be little 
distinction between the status of a signer and a non-signer, except inso- 
far as concerns their right to display the Blue Eagle emblem. Certainly 
there can be no differentiation between them on any contractual basis. 
Except in the iron and steel industry, the codes do not purport to be 
agreements between their members, and in no case between members 
and the government. The preparation and submission of suggested codes 
cannot be considered to constitute a consent to be bound thereby, since, 
in a realistic sense, the recommendations are made chiefly to avoid 
imposition of regulations by the President.°%’ And the signing of a 
certificate of compliance with an approved code binds the signatory only 
to what is already his legal obligation.1°* The fact that the President 
can amend codes both before and after approval *° reinforces this con- 
clusion. Nevertheless, a difference may exist, for it is arguable that one 
of a group which has submitted a code to the President may be estopped 
from objecting to its enforcement on the ground that it was not pre- 
sented by qualified representatives of the industry, as required by Sec- 


presented to the Supreme Court for decision, that body might take a more lenient 
stand than is indicated by these dicta. Handler, supra note 97, at 936-37; 
Lilienthal, supra note 96, at 721-24. 

104 In Bartlett Frazier Co. v. Hyde, 65 F.(2d) 350 (C. C. A. 7th, 1933), a con- 
gressional finding that all dealings in grain futures are affected with a public inter- 
est was held to be sufficient to sustain inspection by the Secretary of Agriculture of 
records of corporations engaged in such transactions. In United States v. Calistan 
Packers (N. D. Cal.), U. S. L. Week, Oct. 10, 1933, at 85, a similar congressional 
declaration regarding corporations handling agricultural products sufficed to sup- 
port the authority given the Secretary of Agriculture by the Agricultural Adjust- 
ment Act to examine the books and records of such companies. 

105 See, e.g., Code for the Electrical Manufacturing Industry, Art. VI; Code for 
the Iron and Steel Industry, Art. IX, § 4; Code for the Men’s Clothing Industry, 
Art. XIII. 

106 Title I, § 3(b). 

107 If voluntary codes are not submitted, the President is empowered to pre- 
scribe codes for such industries. Title I, § 3(d). 

108 A promise to do something which the promisor is already under a legal obli- 
gation to do does not constitute consideration. 1 WiLListon, ContRAcTs (1920) 


§ 132. 
109 Title I, § 10(b). 
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tion 3a of the Act. A similar estoppel may be invoked in answer toa 
contention that the code was imposed on the violator without giving 
him an opportunity to be heard. 


MoDIFICATION OF THE FEDERAL ANTI-TRUST LAWws 


One of the most essential parts of the Administration’s program is the 
amelioration of the anti-trust laws.‘‘° The Recovery Act provides that . 
they shall not apply to any action taken by an industrial organization 
pursuant to an approved code or agreement.’41_ However, a safeguard 
against unequal benefits arising from such restraint of trade as may be 
permitted is established by the absolute proviso that “codes shall not 
permit monopolies or monopolistic practices ”, and that the President 
must find, before approving any code, that it fulfills this requirement 
and is not designed to oppress small enterprises.’‘* It is not at all clear 
exactly how far this limitation qualifies the relaxation of the anti-trust 
laws, and how it affects those code provisions which do involve restraint 
of trade. 

A survey of the agreements thus far approved illustrates the extent 
of the difficulties which may arise. The most common limitation upon 
absolutely free competition is the provision that selling below cost, as 
determined by a uniform accounting system,'** is an “ unfair practice ”. 
This occurs, with variations, in a majority of the codes.’** It is rather 
surprising that the legality of such an agreement under the federal anti- 
trust laws was never passed upon.'!® To be sure, in the Maple Flooring 
case,'1® the exchange of cost statistics and freight rates was held not to 
violate the Sherman Act in the absence of proof that the data were used 
to fix prices. And the recent Appalachian Coals case*** went even 


110 See President Roosevelt’s statement on signing the National Industrial Re- 
covery Act, June 16, 1933. NRA Bulletin No. 1. 111 Title I, § 5. 

112 Title I, §3. The fact that an absolute condition that codes ‘aeutt not 
permit monopolies was added to the requirement that the President find this to be 
the fact, shows that Congress meant to make compliance therewith a question for 
the courts. See 77 Cong. Rec., June 8, 1933, at 5379; Handler, supra note 36, at 440. 

113 The usual procedure is to have the Code Authority draw up a cost account- 
ing system which, upon approval by the Recovery Administration, must be used by 
the members of the industry. See, e.g., Code for the Electrical Manufacturing 
Industry, Art. VIII. 

114 See, e.g., Code for the Petroleum Industry, Art. V; Code for the Lumber 
and Timber Products Industry, Art. IX; Code for the Textile Bag Industry, Art 
VII(1) ; Code for the Oil Burner Industry, Art. VI. 

115 See Kirsu, op. cit. supra note 76, at 98. 

116 Maple Flooring Mfers. Ass’n v. United States, 268 U. S. 563 (1925). Accord: 
Cement Mfgrs. Protective Ass’n v. United States, 268 U. S. 588 (1925). 

117 Appalachian Coals, Inc. v. United States, 288 U. S. 344 (1933), (1933) 81 
U. or Pa. L. Rev. 1006. The Court found that competition between the defendants 
would be lessened, but that the sales agency would not be able to control prices 
even in a district where the defendants mined 74% of the coal produced. Compare 
New York Clothing Mfgrs. Exchange, Inc. v. Textile Finishers’ Ass’n, Inc., 238 App. 
Div. 444, 265 N. Y. Supp. 105 (1933), which held that an association which fixed a 
minimum price and prevented competition between members did not violate the 
New York anti-monopoly act. 
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further by upholding the establishment of a single sales agency for a 
large group of coal mines, on the ground that they could not possibly 
obtain control of any market. But these liberal decisions would not 
seem to have overthrown the recognized doctrine that an agreement to 
fix prices, binding a substantial portion of an industry, is illegal as a 
restraint on trade, regardless of the reasonableness of the price.''* 
Since the codes do bind the members to a minimum price, they would 


- seem to fall within this general rule, and would probably be illegal but 


for the suspension of the anti-trust laws.'*® 

Several of the codes have more drastic price-fixing provisions. Bitu- 
minous coal, for example, may not be sold under a “ fair market price ”, 
which is no more definitely defined than as that rate which is necessary 
for competition with other fuels, and for carrying out the purposes of 
the Recovery Act with regard to the payment of minimum wages and 
the increasing of employment.’*° Again, a temporary limitation upon 
price-cutting results in many industries from provisions requiring ad- 
herence to published schedules for set periods.'*! Most extreme of all 
is the list of exact rates at which a refiner of oil must sell, if he transfers 
to a competitor retail sales equipment previously lent to a filling sta- 
tion.’*? Yet all these devices seem in accord with the policy of prevent- 
ing cutthroat competition, and hence should receive as liberal treatment 
by the courts as is possible within the limits of the monopoly proviso. 

Despite the declared purpose of Congress “ to avoid undue restriction 
of production (except as may be temporarily required) ”,'** several of 
the codes have stringent plans for controlling output. The textile codes 
limit plant activity to two shifts of work, in the belief that more than 
enough goods can be produced in that time to supply all demands.'** 
The petroleum code allots production among the several states, and 
even among individuals within those states which have local agencies 
for the enforcement of the code,’*° and combines with the allotment 
provision a restriction on the withdrawal of oil from storage.*® The 
lumber code apportions production among districts, and within the dis- 


118 United States v. American Linseed Oil Co., 262 U. S. 371 (1923); United 
States v. Trenton Potteries Co., 273 U. S. 392 (1927); see Jaffe and Tobriner, The 
Legality of Price Fixing Agreements (1932) 45 Harv. L. Rev. 1164; Kirsu, oP. cit. 
supra note 85, at 30. 

119 See Kirsu, op. cit. supra note 76, at 95. 

120 See Code for the Bituminous Coal Industry, Art. VI. 

121 See, e.g., Code for the Petroleum Industry, Art. V, Rule 3; Code for the 
Iron and Steel Industry, Art. VII, Schedule E; cf. Code for the Salt Producing 
Industry, Art. IV. 

122 See Code for the Petroleum Industry, App. A. 

123 Title I, §1. This statement would seem to be self-contradictory. See 
McLavuca.1, op. cit. supra note 66, at 719. 

124 See Code for the Cotton Textile Industry, Art. III; Code for the Textile 
Bag Industry, Art. III; Code for the Wool Textile Industry, Art. IV; cf. Code for 
the Corset and Brassiere Industry, Art. IV (five days a week); Code for the Wall 
Paper Industry, Art. III. 

125 See Code for the Petroleum Industry, Art. III, §§ 3-6. 

126 See Code for the Petroleum Industry, Art. III, § 2. 
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tricts among producers, largely on the basis of past production and the 
number of employees.'”” In neither of these last two codes, apparently, 
is there any provision for the entrance of new producers. Several in- 
dustries have even gone so far as to provide that if the Code Authority 
and the Administrator deem it necessary, all existing machinery shall 
be registered, and all new machinery, except replacements, shall be pro- 
hibited.1*® There is little doubt that all these provisions would have 
been illegal under the anti-trust laws. Restriction of production to 
raise prices,'*® apportionment of work,!*° and elimination of new com- 
petition *** have all been held to be restraints of trade under the Sherman 
Act. 

The extent to which industry has availed itself of the suspension of 
the- anti-trust laws makes of utmost importance a determination of 
whether the codes have overstepped the limitation upon the restriction 
of competition contained in the monopoly proviso. The meaning of 
this clause is far from clear; indeed, a study of its legislative history 
indicates that vague terms were purposely employed.’** The proviso 
was not in the original bill as reported from committee *** but was in- 
serted as a concession to Senator Borah’s belief that big business was 
being given too free a rein.‘** The amendment which he offered, and 
which was adopted by the Senate, provided that “ codes shall not per- 
mit combinations in restraint of trade, price fixing or other monopolistic 
practices ”’.1*° This would obviously have emasculated the provision 
suspending the anti-trust laws. In conference, it was changed by the 
elimination of reference to restraint of trade and price fixing.** The 
debates on the report of the conference committee show two views as 
to the meaning of this excision. Senator Wagner, one of the draftsmen 
of the bill, regarded it as legalizing only defensive combinations for the 
prevention of price cutting, especially by prohibitions against selling 
below cost,'*? while Senator Borah believed that it permitted practically 
every restraint of competition outlawed by the anti-trust laws.*** But 
the emphasis of both factions was on the conduct permitted rather than 
on that prohibited, so the discussion throws little light on the meaning 
of “ monopoly and monopolistic practices ”’. 


127 See Code for the Lumber and Timber Products Industry, Art. VIII. 

128 See Code for ~ Lace Manufacturing Industry, Art. V, § 3; Code for the 
Way Bag Industry, Art. VI(c); Code for the Cotton Textile Industry, Art. 

3 

129 American Column & Lumber Co. v. United States, 257 U. S. 377 (1921). 

180 Addyston Pipe & Steel Co. v. United States, 175 - S. 211 (1899); see 
Handler, supra note 36, at 443. 

181 Thomsen v. Cayser, 243 U. S. 66 (1917). 

182 See speech of Senator Wagner, 77 Cong. Rec., June 8, 1933, at 5379. 

183 Jd., May 23, 1933, at 4130. 

184 Jd., June 7, 1933, at 5264 et seq. 

185 Jd., June 8, 1933, at 5382. 

186 Td., June 13, 1933, at 5933. 

187 Jd., at 5939. 

188 Jd., at 5933. 
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Resort to judicial concepts of monopoly is equally unsatisfactory. 
Chief Justice White in the Standard Oil case thought that the word 
was practically synonymous with restraint of trade under the Sherman 
Act.’*® If this view be accepted, the Recovery Act has not effected any 
relaxation of the anti-trust laws whatsoever. But, as generally under- 
stood, the meaning of monopoly is far more restricted.’*° In popular 
parlance it connotes a small group in an industry having substantial 
control over prices and distribution.** This definition is similar to the 
historical concept of monopoly as an exclusive privilege granted by 
the king to produce or sell a commodity.’*? In economic theory, it is the 
power to fix prices at the point of highest net return rather than at that 
set by the law of supply and demand. If one adopts the hypothesis that 
the purpose of the proviso is to prohibit the establishment of monopolies 
as popularly and economically defined, the codes can probably be sus- 
tained, for the fixing of prices, except in a few cases, does not extend 
beyond cost level, the production control plans are designed chiefly to 
eliminate excessive overproduction, and the Code Authorities are de- 
signed to be representative of the whole industry rather than of a power- 
ful minority.** 

Accurate prediction of the ultimate interpretation which will be 
adopted by the courts is impossible, but a few analogies and distinctions 
may perhaps be drawn. The Supreme Court would not be without 
precedent in deciding that the proviso prohibited all restraints of trade 
falling within the Sherman Act. In Duplex Printing Press Co. v. Deer- 
ing,‘** such treatment was given to the labor provisions of the Clayton 
Act despite the apparent intention of Congress to give more freedom to 
labor unions.’*® But there is good reason to believe that a far more 
favorable attitude will be taken toward the present statute. Not 
only does the Recovery Act evince a new concept of regulated com- 
petition, but it provides a safeguard for the public interest by the re- 
quirement that the President must approve and may amend the codes. 
Under the anti-trust laws there was no such supervisory power, and the 
consumer’s only protection was the imposition of penalties. Therefore, 


189 See Standard Oil Co. v. United States, 221 U. S. 1, 6 (1911). 

140 In Senator Wagner’s opinion, “ Monopoly is excessive control over a prod- 
uct. ‘Restraint of trade’ includes a much wider range of situations. According 
to court decisions, restraint of trade is any lessening of absolutely free competi- 
tion... .” 77 Cong. Rec., June 13, 1933, at 5938. 

141 Webster’s Dictionary defines it as “ exclusive control of the supply of any 
commodity or service in a given market, or, popularly, as such control as enables 
one to raise the price above that set by free competition.” 

142 See Jaffe and Tobriner, supra note 118, at 1166-69. 

148 The Act requires that before approving a code the President shall find that 
the organization sponsoring it was representative of the industry. Title I, § 3. 
There is a danger that where an industry is already dominated by one corporation, 
the code may serve to increase its power, as in the case of the aluminum industry. 
See True, Oct. 9, 1933, at 48. 

144 254 U.S. 443 (1921). 

145 See HANDLER, THE FepERAL ANTI-Trust Laws—A Sympostum (1932) 
42-43. 
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because of the tremendous potentialities for public injury implicit in 
price-fixing agreements, they were held to be illegal as a matter of law 
regardless of the reasonableness of the prices fixed at the time the 
action was brought.’*® But now, with executive control, the need for 
judicial anticipation of future injury is lessened. Furthermore, the 
economic position of the producer has changed, for he no longer occupies 
a dominating position over the consumer in respect to the setting of 
prices, as he did before the depression. 

In these changes of circumstance lie both the reason for an interpre- 
tation favorable to industrial combination, and a guide to the factors 
which should enter into the determination of monopoly. Price fixing 
at cost level and control of production solely to eliminate economic 
waste is beneficial to industry without unfairly injuring the consumer.’*? 
With administrative supervision by the government, they are tempo- 
rarily justifiable. Even the allotment of production in the oil and 
lumber codes is not likely, in the near future, to raise prices unreason- 
ably in view of the existing oversupplies. For the present, therefore, 
it would seem that these provisions should be held legal.‘*® On the 
other hand, economic conditions may so change as to allow combina- 
tions to use production control to reap undue profits, or to appropriate 
markets to their exclusive use by preventing the entrance of new com- 
petition. Moreover, the codes may foster so tight and powerful an 
industrial group that monopoly will be seriously threatened when 
governmental supervision expires. It is the prevention of such con- 
tingencies that is the proper function of the monopoly proviso. Thus 
interpreted, by a modified “ rule of reason ”, rather than as synonymous 
with restraint of trade, it would fulfill the purposes of the Act and still 
adequately safeguard the public interest. 


State Laws 


Whatever the decision of the courts may be as to the extent of the 
modification of the Sherman and Clayton Acts, state anti-trust laws 
will remain as a distinct threat to the legality of many of the code 
provisions.1*® Most of these statutes embody more specific prohibi- 
tions against the restriction of free competition than is contained in the 
general language of the federal law. In particular, agreements designed 
to control prices are expressly anathematized by at least thirty-three 
states, and of these many specifically condemn combinations for the 


146 See United States v. Trenton Potteries Co., 273 U. S. 392, 397-98 (1927). 

147 See HANDLER, Op. cit. supra note 145, at 11-14. 

148 But see MCLAUGHLIN, op. cit. supra note 66, at 719. “. .. It is clearly 
contemplated that the codes will involve market control which can be effective 
only on a monopolistic basis.” 

149 For a survey of these statutes, see Legis. (1932) 32 Cor. L. REV. 347. 
Apparently only Kentucky, Nevada, New Jersey, Oregon, Pennsylvania, and 
Rhode Island did not have such laws in effect when the Recovery Act was passed. 
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limitation of supply.**° As a result, any agreement to abide by the 
price fixing or production control provisions of the codes by any com- 
pany which the courts may regard as being engaged in purely intrastate 
commerce would seem to involve possible legal difficulties.1°* That this 
is likewise true of mere compliance with these provisions by a non- 
signatory is more doubtful, as he can scarcely be said voluntarily to 
have entered into any combination to restrain trade.'*” 

Although the Supreme Court has not decided to what extent the 
state anti-trust laws apply to transactions in or affecting interstate com- 
merce,'** it seems clear that the statutes have no application to those 
activities over which Congress has validly exercised control in the 
Recovery Act. Once the Federal Government makes use of its powers 
under the commerce clause, its action to that extent nullifies inconsistent 
state legislation.1** Nevertheless, as has been suggested above, business 
essentially local in character, such, for example, as the retail trade, 
may be beyond the power of Congress to regulate.’** If this be true, 
the provision of the retail code which prohibits sales at less than net 
invoice price plus wage allowance ‘** may well fall foul of many of 
these statutes. Moreover, there is some danger that, should the Re- 
covery Act be held unconstitutional, the state laws will also apply to 
many transactions less completely intrastate, in which event the plea 
of compliance with an invalid federal law will probably be of no avail.’** 


150 F.g., Int. Rev. Stat. (Cahill, 1931) c. 38, 598; Micu. Comp. Laws (1929) 
§ 16647; Mo. Star. Ann. (Vernon, 1932) § 8701; N. Y. Gen. Bus. Law (1909) 
§ 340; Tex. Stat. (Vernon, 1928) art. 7426. 

151 The “rule of reason” enunciated in Standard Oil Co. v. United States, 
221 U. S. 1 (1911), has not been accepted by several state courts. State ex rel. 
Barrett v. Boeckeler Lumber Co., 301 Mo. 445, 256 S. W. 175 (1923); see State v. 
Adams Lumber Co., 81 Neb. 392, 413, 116 N. W. 302, 310 (1908); Texas & Pac. 
Coal Co. v. Lawson, 89 Tex. 394, 400, 34 S. W. 919, 920 (1896). Price fixing has 
been held unreasonable as a matter of law. Norfolk Motor Exchange v. Grubb, 
152 Va. 471, 147 S. E. 214 (1929). But cf. List v. Burley Tobacco Growers Codp. 
Ass’n, 114 Ohio St. 361, 151 N. E. 471 (1926). 

152 In the absence of an antecedent agreement, conformity to a price announced 
by another is not illegal. Commonwealth v. Hatfield Coal Co., 193 Ky. 229, 235 
S. W. 722 (1921); Miller v. Fidelity Union Fire Ins. Co., 126 Miss. 301, 88 
So. 711 (1921). 

158 Standard Oil Co. of Ky. v. Tennessee, 217 U. S. 413 (1910), is apparently 
the only Supreme Court case in which the question was raised. In accordance 
with a statute a corporation had been ousted from the state for having induced 
prospective customers to break their contracts with competitors in other states. 
The Court held that the statute was not invalid as an interference with the com- 
merce power. In Albertype v. Gust Feist Co., 102 Tex. 219, 114 S. W. 791 (1909), 
Texas refused to apply a local statute to an exclusive sales agency agreement be- 
tween a foreign manufacturer and a local dealer. See Note (1923) 24 A. L. R. 


787. 

154 In McDermott v. Wisconsin, 228 U. S. 115 (1913), it was held that a local 
pure food statute providing for certain labels to be affixed to food sold at retail 
could not apply where compliance therewith necessitated removal of the label re- 
quired by the Federal Pure Food and Drug Act. See also cases cited in note 43, 
supra. 

155 See pp. 90-91, supra. 

156 Code for the Retail Trade, Art. VIII, § r. 

157 See Norton v. Shelby County, 118 U.S. 425, 442 (1886). 
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To be sure, the possibility that legal action will be taken by state 
agencies against those who sign or actively codperate in observing 
national codes is probably remote, especially in view of their past 
ineffectiveness.'** Moreover, the political ambitions of individual of- 
ficials, which may largely account for the anti-trust activity of the few 
jurisdictions in which enforcement has hitherto been vigorous,’*® will 
not now be furthered by prosecution of these who codperate with the 
NRA. But that most of these statutes may remain a dead letter is 
not sufficient excuse for failure to amend them. Although the extent to 
which their existence has resulted in the omission of desired provisions 
and has tended to delay the drafting and signing of codes is a matter 
of conjecture, it seems probable that consciousness of the limitations 
imposed by local law has had some such effect,’®° at least in those 
states where enforcement has not been entirely abandoned. Moreover, 
if it be deemed desirable to extend the full effect of the Recovery Act 
to intrastate commerce, mere suspension of these laws will not be enough. 
While group opinion in a particular industry may have some tendency 
to effect observance of the codes, it seems clear that the imposition of 
effective legal sanctions would assure a greater degree of compliance. 

The necessity for state action was pointed out by the Administration 
at an early date.‘** In answer to its plea for codperation, several juris- 
dictions enacted statutes amending their anti-trust laws and providing 
for enforcement of the codes in purely intrastate transactions.‘** An 
examination of seven of these laws reveals that while many of them 
are strikingly similar, and closely resemble the Recovery Act, there are 
noteworthy differences between them. All the statutes except that of 
California expressly exempt from the state anti-trust laws any code, 
agreement or license approved by the President. All but the Wisconsin 
law provide for the enforcement in intrastate commerce of the standards 
of fair competition established by the national codes, either by fines, 
by injunctions issued at the suit of the state, or, in extraordinary 
situations, by the invocation of the licensing power. Wisconsin, instead 
of this, has sanctioned the formulation of new codes for businesses wholly 
intrastate which, when approved by the Governor, are to bind the 
industries concerned. California, New Jersey, Ohio, and Utah have 


158 Cf. Cook, The Adequacy of Remedies against Monopoly under State Law 
(1910) 19 Yate L. J. 356; Legis. (1932) 32 Cox. L. Rev. 364-66. 

159 See TrapE AssociATIONs, THEIR ECONOMIC SIGNIFICANCE AND LecaL Sratus 
(Nat. Ind. Conf. Bd. 1925) 36, n.1. 

160 See, e.g., N. ¥. Times, Aug. 6, 1933, § 4, at 1: “ There is no question that 
Texas business and industry have been hesitant regarding the National Recovery 
Act because of the fear of their anti-trust laws... .” See also N. Y. Times, 
May 15, 1933, at 20. 

161 See NRA Official Release No. 7, June 22, 1933; id. No. 27, July 5, 1933. 

162 Cal. Sess. Laws 1933, c. 1037, 1039; N. J. Laws 1933, c. 372; N. Y. Laws 
1933, c. 781; Ohio H. B. No. 705, approved July 12, 1933; Utah S. B. No. 10, 
approved July 31, 1933; Va. S. B. No. 19; Wis. Laws 1933, c. 476. Colorado has 
merely suspended the application of its previous laws. Colo. Sess. Laws, Extraor- 


dinary Sess. 1933, C. I. 
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gone further, for in addition to adopting the national codes for intrastate 
activity, they have also provided for local codes. In all of these states, 
except Utah,’ the same provisions for labor as are required under 
Section 7 of the Recovery Act must be incorporated in the state codes: 
maximum hours of labor and minimum rates of pay must be observed, 
the right of organization and collective bargaining must be conceded, and 
the compulsory company union and “ yellow dog ” contract must be out- 
lawed. Virginia and New York, on the other hand, did not anticipate 
that local codes would be necessary, and provided merely that the 
standards of fair competition established in the national codes be 
observed in the conduct of intrastate affairs. 

These new statutes will, of course, encounter constitutional difficul- 
ties arising from the doctrine of separation of powers and the due proc- 
ess clauses of both the state and federal constitutions, similar to those 
which will have to be faced by the Recovery Act itself. And, should 
the present state legislation be widely emulated, another obstacle to its 
validity may be raised in several jurisdictions which have constitutional 
prohibitions against combinations in restraint of trade. Thus, the con- 
stitutions of North Dakota, South Dakota and Wyoming declare agree- 
ments to fix prices or to control production illegal,*®* and those of 
Arizona, Idaho, Montana, Utah, and Washington in addition expressly 
impose upon their legislatures the duty of enacting appropriate enforce- 
ment measures.'®* Still more extreme is a similar provision in Louisiana 


which by its terms is self-executing and enforceable by injunction.’* 
Those who advocate immediate adoption of the principles of the Re- 
covery Act by each of the states cannot afford to overlook the possibility 
that constitutional limitations such as these may stand in their way. 


New Concept oF UNFAIR COMPETITION 


Prior to the Recovery Act, judicial definition of unfair competition 
both at common law and under the Federal Trade Commission Act *® 
had limited its scope to three fairly well-defined classes of trade prac- 
tices: (1) methods involving misrepresentation, fraud and deceit; 


168 The Utah statute reads as follows: “. . . employees shall have the right to 
organize and bargain collectively through representatives of their own choosing, 
and shall be free from interference, restraint, or coercion of employers of labor, 
or their agents, or of such labor organizations or their agents, who have not had a 
recognized national existence for a period of ten years, in the designation of such 
representatives or in self-organization. ...” §5(a) (italics inserted). 

164 See pp. 91, 93, supra. 

Prt Ay D. Const., art. VII, § 146; S. D. Const., art. XVII, § 20; Wyo. Const., 

. X, $8. 

166 Ariz. Const., art. XIV, §15; Idaho Const., art. XI, §18; Mont. Const., 
art. XV, § 20; Utah Const., art. XII, § 20; Wash. Const., art. XII, § 22. Compare 
N. M. Const., art. IV, § 38, “ the legislature shall enact laws . . . to prevent com- 
binations in restraint of trade ”. 

167 La. Const., art. XIX, § 14. 

168 38 Stat. 717 (1914), 43 STAT. 939 (1925), 15 U. S.C. $41 (1926). 
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(2) methods involving oppression or coercion; and (3) methods tend- 
ing to restrain trade or promote monopoly.’*® While the decisions were 
far from uniform,1”° the “ unfair methods of competition ” prohibited 
by the Trade Commission Act were usually considered not to include 
practices which, although lowering the standards of an industry, or 
injuring the public, did not work direct economic hardship upon real 
or potential competitors.‘ And, conversely, practices which injured 
competitors but did not adversely affect the public, were also left 
unregulated.**” 

The codes reveal a far different picture. In many, stress is laid on 
the unfairness of particular business methods, even though they are not 
essentially competitive. The Hosiery Code, for example, declares it 
to be an unfair practice to sell “ irregulars ” in the packing of “ firsts ” 
to deceive the purchaser or ultimate consumer.’* The corset and 
brassiere industry has agreed that, “ When a person . . . holds out as 
an inducement to . . . salespeople a refund of deposit for samples or 
sales outfits either upon return of such outfits or upon completion of a 
predetermined volume of business, said refund shall promptly be made 
when such conditions are met.” *"* Again, in the same code it is pro- 
vided that, “ No person shall knowingly purchase materials to be used 
in his product which have not been made in a clean and sanitary fac- 
tory... .”175 The Petroleum Code goes so far as to declare that 
“ Evasion of taxes . . . gives to evaders an undue and unlawful ad- 
vantage over legitimate marketers and is unfair competition within 
the . . . Act.”17° And the legitimate theatrical industry has agreed 
that “it shall be an unfair practice for any employer to aid, abet or 


169 See Jones, Historical Development of the Law of Business Competition 
(1927) 36 Yate L. J. 351, 379; Ely, The Work of the Federal Trade Commission 
(1932) 7 Wis. L. Rev. 195, 204. 

170 Copious references illustrating the confusion of the courts in defining “ unfair 
methods of competition” are to be found in Professor Handler’s excellent article, 
The Jurisdiction of the Federal Trade Commission over False Advertising (1931) 
31 Cor. L. Rev. 527. 

171 Sinclair — Co. v. Federal Trade Comm., 276 Fed. 686 (C. C. A. 7th, 
art aff'd, 261 U. S. 463 (1923); Federal Trade Comm. v. Raladam Co., 283 
U. 643 (1931) ; Kinney-R ome Co. v. Federal Trade Comm., 275 Fed. 665 
(C. rir) es 1921); Northam Warren Corp. v. Federal Trade Comm., 59 F.(2d) 
196 (C. C. A. 2d, 1932). But cf. Sears Roebuck & Co. v. Federal Trade Comm., 
258 Fed. 307 (C. C. A. 7th, 1919). 

172 Federal Trade Comm. v. Klesner, 280 U. S. 19 (1929). The Federal Trade 
Commission Act provides that jurisdiction may be taken by the Commission only 
“if it shall appear ... . that a proceeding by it . . . would be in the interest of 
the public.” 38 Srat. 719 (1914), 15 U. S. C. $45 (1926). 

178 See Code for the Hosiery Industry, Art. VIII, § 8. 

174 See Code for the Corset and Brassiere Industry, Art. IX(o). 

175 Jd., Art. V(c). Compare Art. VII of the Code for the Men’s Clothing In- 
dustry which provides that, “ Safe, healthful, and otherwise satisfactory working 
conditions shall be provided for all employees, which conditions shall as a minimum 
comply with the highest standards . . . specified in the Factory Laws of any State 
in which the manufacturer operates.” Cf. Art. IX, § 4 of the submitted Code for 
the Manufacturers of Beauty and Barber Supplies Industry. 

178 See Code for the Petroleum Industry, Art. V, Rule 24. 
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assist in the voluntary release or dismissal of any actor for the purpose 
of permitting such actor to leave the cast of an attraction then playing 
in order to accept employment in motion pictures. This declaration is 
required in order to preserve and protect the rights of all concerned in 
the presentation . . . in such instances where one of the players to 
enter motion pictures with the aid . . . of the employer leaves the 
attraction . . . necessitating the closing of such attraction and the 
resultant unemployment of other persons associated in the presentation 
of such attraction.” 177 

By another group of so-called “ unfair practices” the codes attempt 
primarily to regulate competition, even though in many instances the 
element of public injury is quite remote. Selling at less than reasonable 
cost,‘7® and at less than current price lists,‘ whether directly, or in- 
directly by means of special privileges accorded to the purchaser,*° is 
condemned by most of the industries. Many codes ban sales on con- 
signment; **1 others provide for the maximum credit terms to be al- 
lowed a purchaser,'®? the maximum commission to be paid commission 
men,'** and the maximum discounts to be allowed wholesalers.‘** One 
agreement declares that ‘“‘ No manufacturer or wholesaler shall be per- 
mitted to have more than one commission representative for each species 


177 See Code for the Legitimate Theatrical Industry, Art. XVI, § 2. 

178 See, e.g., Code for the Shipbuilding and Shiprepairing Industry, Art. VII(a) ; 
Code for the Fishing Tackle Industry, Art. III, § 1; Code for the Electrical Manu- 
facturing Industry, Art. IX. Of particular interest in this connection is the Code 
for the Retail Trade, the business most plagued by the “loss-leader” policy. 
Article VIII, § 1 prohibits this form of cutthroat competition. 

179 See, e.g., Code for the Petroleum Industry, Art. V, Rule 3; Code for the 
Iron and Steel Industry, Schedule E, § 2; Code for the Electrical Manufacturing 
Industry, Art. X. The legitimate theatrical industry, which has been injured by 
high, more than by low, prices provides in Art. XVI, §5 of their code that “the 
employers . . . will not distribute their tickets to the public directly at prices in 
excess of the theatre box-office price fixed for such tickets.” 

180 Many of the codes have detailed provisions aimed at the prevention of 
indirect price-cutting by such devices as rebates, extra services, scrip books, sub- 
stitution of superior materials, and unreasonably high trade-in allowances. See, e.g., 
Code for the Iron and Steel Industry, Schedule H (D and L); Code for the 
Petroleum Industry, Art. V, Rule 3; Code for the Shipbuilding and Shiprepairing 
Industry, Art. VII(b); Code for the Lumber and Timber Products Industry, 
Schedule B, § 4(b) ; Code for the Bituminous Coal Industry, Art. VI, §§ 7, 17, 18; 
Code for the Gasoline Pump Industry, Art. VII(g). In many codes, guarantees 
against a decline in market price is expressly prohibited. See, e.g., Code for the 
Iron and Steel Industry, Schedule H (I); Code for the Lumber and Timber 
Products Industry, Schedule B, § 5(c). 

181 See, e.g., Code for the Corset and Brassiere Industry, Art. IX(g); Code 
for the Fishing Tackle Industry, Art. III, § 5; Code for the Iron and Steel Industry, 
Schedule E, §8; Code for the Hosiery Industry, Art. VIII, §5; Code for the 
Bituminous Coal Industry, Art. VI, § 6. 

182 See Code for the Corset and Brassiere Industry, Art. IX(f); Code for the 
Fishing Tackle Industry, Art. III, §5; Code for the Iron and Steel Industry, 
Schedule E, § 6; Code for the Lumber and Timber Products Industry, Schedule B, 
§ 5(a) ; Code for the Petroleum Industry, Art. V, Rule 5. 

me 83 See Code for the Lumber and Timber Products Industry, Schedule B, 

4 
184 Jbid.; Code for the Iron and Steel Industry, Schedule G. 
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calling on the same trade in the same territory ”; *** another prescribes 
detailed regulations for the packing of products.1** That most of the 
provisions in this group are to a large extent concerned with the fixing 
of prices is apparent — insofar as they have that effect, their legality 
has been discussed above.'*? ‘The question to be considered’ here is 
whether these and like clauses come within the statutory authority of 
the Recovery Act. 

The provisions of the statute are very vague.’®* One of the policies 
of the Act is declared to be to “ eliminate unfair competitive prac- 
tices ”; 18° industry is to be regulated by “ codes of fair competition ”.1°° 
No hint is given of what is to be considered unfair; indeed the congres- 
sional debates and the hearings before the congressional committees 
reveal only that no one had a clearly conceived idea what practices 
the codes were to prohibit, other than “ cutthroat selling ”.“*' Yet it is 
at once apparent that the agreements thus far approved not only go far 
beyond that general purpose but also beyond the previous concept of 
unfair practice. If evading taxes or failing to make promised refunds ~ 
to salespeople be unfair competition, why should not all non-payment 
of debts be considered equally unfair, calling for the penalties of the 
Act as well as for damages? And if the voluntary release of an actor 
comes within the scope of the statute, why not also the voluntary closing- 
down of any factory which is operating on a profitable basis? Even 
provisions such as those barring sales on consignment, limiting the 
number of commission men, or regulating the number of units to be 
packed together, seem difficult to bring within the traditional definition 
of unfair competition.1®* Although the desirability of most of these 


185 See Code for the Lumber and Timber Products Industry, Schedule B, 
§3(c). Compare the Code for the Corset and Brassiere Industry, Art. IX(c): 
“No person shall furnish to any retail store, demonstrators for a period longer 
than one week nor oftener than twice each year. . . .” 

186 See Code for the Corset and Brassiere Industry, Art. IX(j). 

187 See p. 101, supra. 

188 It may be, as Professor Handler has pointed out in respect to the Federal 
Trade Commission Act, that the framers of the Recovery Act were “ conscious of 
the ‘convenient vagueness’ of the terms they were using.” Handler, supra note 
170, at 531. See, however, McLAuGcHLIN, op. cit. supra note 66, at 719, attacking 
the Act because of its vagueness. 

189 Title I, §1. See note 66, supra. 

190 Title I, § 3(a). 

191 No protracted consideration was given to the “unfair practices” pro- 
vision of the Act in the hearings before either congressional committee. Lewis 
Douglas, Director of the Budget, described its aim merely as to prevent “ cutthroat 
competition ” and “cutthroat selling”. Hearings before Committee on Ways and 
Means on H. R. 5664, 73d Cong. 1st Sess., at 9. See also Hearings before the 
Senate Finance Committee on S. 1712, 73d Cong. 1st Sess., at 23, 283, 286. 

192 Of course, the peculiar conditions of each industry must enter into the 
determination of whether any particular practice is unfair. For example, selling 
coal on consignment might well be considered unethical because, when a shipment 
is not sold promptly, the high demurrage charges often compel a shipper to dump 
his coal on the market at a distress price, forcing the entire industry to meet this 
competition at great loss. The same is not true of such a business as hosiery manu- 
facturing, and it is difficult to see how consignment sales in this industry can be 
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regulations from an economic standpoint is not questioned, whether 
they fall within the terms of the statute raises considerable doubt. 
Cases arising under the Federal Trade Commission Act '** have all 
too often revealed the courts using a legalistic concept of unfair com- 
petition to overrule decisions of the Commission which were based 
more largely on the viewpoint of the business community.’ In Sin- 
clair Refining Co. v. Federal Trade Commission, and Gulf Refining 
Co. v. Federal Trade Commission,®* orders which forbade leases of 
gasoline pumps to retailers at a nominal rental for use in the sale of 
gasoline purchased exclusively from the lessor were declared invalid by 
the Supreme Court. Whether the provision in the Petroleum Code 
prohibiting all such leases of pumps *®? can now be enforced would 
seem to depend solely on whether the courts can find in the general 
policy of the Administration a ground of differentiation between the 
“unfair competitive practices” barred by the Recovery Act and the 
“unfair methods of competition” prohibited by the Federal Trade 
Commission Act.'°* Again, in Kinney-Rome Co. v. Federal Trade 
Commission,'®® the Circuit Court of Appeals for the Seventh Circuit held 
that the Commission had exceeded its authority in declaring a manu- 
facturer guilty of an unfair practice because he gave premiums to his 
retailers’ salesmen to induce them to push the sale of his goods. Yet, 
the Code for the Corset and Brassiere Industry declares that no person 
may pay to any employee of a retailer any commission or premium 
money for the sale of his merchandise.2°° That same code, together with 
several others, declares design piracy to be unfair competition,” even 


classed as an unfair practice. Cf. Code for the Bituminous Coal Industry, Art. VI, 
§6; Code for the Hosiery Industry, Art. VIII, § 5. 

198 See note 168, supra. 

194 For an interesting discussion of this development, see Montague, Anti- 
ray mene and the Federal Trade Commission, 1914-1927 (1927) 27 Cox. L. REv. 

50, 656. 

195 276 Fed. 686 (C. C. A. 7th, 1921), aff'd, 261 U. S. 463 (1923). 

196 282 Fed. 81 (C. C. A. 3d, 1922), aff'd, 261 U. S. 463 (1923) ; see Montague, 
supra note 194, at 658. 

197 Code for the Petroleum Industry, Art. V, Rule 7. 

198 The different economic conditions sought to be remedied by the two 
statutes would seem to furnish the courts a valid ground for giving a broader 
interpretation to the words of the Recovery Act than to those of the Federal Trade 
Commission Act. Another factor which may carry weight is that the “ codes of 
fair competition” were expressly authurized to prohibit long hours and low 
wages, business methods which have not hitherto been considered illegal as unfair 
trade practices. A third ground for distinction can be found in the statute itself, 
which declares that the provisions of the codes “ shall be the standard of fair com- 
petition. ... Any violation of such standards .. . shall be deemed an unfair 
method of competition within the meaning of the Federal Trade Commission 
Act. .” Title I, §3(b). This clause of the Act would be mere surplusage if 
only those business practices which already fell afoul of the Federal Trade Com- 
mission Act were to be considered unfair competition under the codes. 

199 275 Fed. 665 (C. C. A. 7th, 1921). 

200 See Code for the Corset and Brassiere Industry, Art. IX(c) (3). 

__ 201 See id., Art. IX(k): Code for the Iron and Steel Industry, Schedule H (C); 
Code for the Leather Industry, Art. XIII. 
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though the contrary has been held at common law.?°? Of special in- 
terest are those provisions of the codes dealing with advertising.*° 
Many of the industries have agreed that it shall be unethical to “ use 
false or misleading statements or illustrations . . . in any form of 
advertisement,” *°* despite the Supreme Court’s declaration in the Rala- 
dam case *°* that false advertising is not an unfair trade practice unless 
actually affecting competitors. 

It would be more than unfortunate if these narrow precedents should 
be considered binding by the courts in their interpretation of the Re- 
covery Act. There has long been agitation for the abandonment of 
the dual requirement of injury to the public and to competitors usually 
applied under the Federal Trade Commission Act.?°* In the codes is 
expressed the considered opinion of leaders in all lines of trade that the 
words “unfair competition” should include practices which are re- 
garded in the particular industry as unethical per se. While provi- 
sions against tax evasion or the voluntary release of actors may be held 
by the courts to go beyond the authority of the statute, only a legal- 
istic devotion to stare decisis could dictate the same decision in respect 
to the prohibitions against design piracy and false advertising. And 
the policy against cutthroat selling should suffice to sustain those clauses 
which prohibit selling below cost and the giving of rebates, and those 
which regulate maximum discounts to wholesalers, even though the 
business methods condemned are not fraudulent or coercive and do 
not directly restrain trade or injure the public. If, as seems probable, 


202 Cheney Bros. v. Doris Silk Corp., 35 F.(2d) 279 (C. C. A. 2d, 1929), (1929) 
43 Harv. L. Rev. 330, cert. denied, 281 U. S. 728 (1930). Special legislation has 
been strongly urged as the only means of curing the evil of “ design piracy”. De- 
velopments in the Law — Unfair Competition (1933) 46 Harv. L. Rev. 1171, 1198; 
(1929) 43 Harv. L. REv. 330. 

203 The importance laid by the business community upon prohibiting false ad- 
vertising is shown by the hundreds of cases of this sort heard by the Federal Trade 
Commission; in 1928-1929 they formed 85% of all the cases presented to that 
body. For "excellent discussions of this phase of trade regulation, see Handler, 
ag note 170; Comment (1931) 40 YALE L. J. 617; cf. Note (1932) 45 Harv. 

. REV. 542. 

204 Code for the Fishing Tackle Industry, Art. ITI, § 6; cf. Code for the Petro- 
leum Industry, Art. V, Rule 25; Submitted Code for the Manufacturers of Beauty 
and Barber Supplies Industry, Art. IX(1). The legitimate theatrical employers 
have agreed in Art. XVII of their code “not to distort reviews by deletion or 
otherwise in their advertising, and give a false impression of what a critic has said.” 

205 Federal Trade Comm. v. Raladam Co., 283 U. S. 643 (1931). The Marmola 
Company sold a thyroid “ obesity cure” which it advertised as safe and effective. 
These representations were found by the Federal Trade Commission to be un- 
justified and the company was ordered to cease such advertising. The Supreme 
Court upheld the circuit court of appeals which had vacated the order, on the 
ground that the representations did not harm competitors, inasmuch as similar 
practices were indulged in by the entire industry. See Developments in the Law — 
Unfair Competition (1933) 46 Harv. L. Rev. 1171, 1201; Handler, supra note 170, 
at 550; Comment (1931) 40 YALE L. J. 617, 627. 

206 Handler, supra note 170; Oates, Relief in Equity against Unfair Trade Prac- 
tices of Non-Competitors (1931) 25 It. L. Rev. 643; Note (1925) 38 Harv. L. REv. 
370; cf. Developments in the Law — Unfair Competition (1933) 46 Harv. L. REv. 
II7I, 1201. 
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the courts do uphold these provisions, the future development of the 
law of unfair competition cannot but be materially altered by the 
Recovery Act. 


ADJUSTMENT OF EXISTING CONTRACTS 


The President, foreseeing the hardship which increased costs of pro- 
duction, necessitated by the promulgation of the codes, would work 
upon those bound by contracts for future delivery, made the following 
statement upon signing the Recovery Act: “In a few industries, there 
has been some forwarded buying at unduly depressed prices in recent 
weeks. Increased costs resulting from this Government-inspired move- 
ment may make it very hard for some manufacturers and jobbers to 
fulfill some of their present contracts without loss. It will be a part of 
this wide industrial codperation for those having the benefit of these 
forward bargains (contracted before the law was passed) to take the 
initiative in revising them to absorb some share of the increase in their 
supplier’s cost, thus raised in the public interest.” 2°’ To the extent that 
business has not adopted this suggestion voluntarily, it becomes neces- 
sary to inquire what materials are available in law or business practice 
to effect the desired adjustments. 

The Recovery Act itself makes no provision for the abrogation or 
equalization of existing contracts. Many of the approved codes are 
equally silent; *°* a few expressly state that their provisions do not 
apply to these obligations.2°® And while a substantial number contain 
a clause to the effect that “. . . it is equitable and promotive of the 
purposes of the Act that appropriate adjustments of such contracts 
. . . be arrived at by arbitral proceedings or otherwise . . .”,?!° this 
seems nothing more than the phrasing of an exhortation, repeating the 
thesis of the President’s speech.?"2 

Nevertheless, the absence of legal compulsion to effect adjustments 
affirmatively does not leave the burdened seller entirely at the mercy 
of the buyer. Administrative authorities of the codes may well exert 
considerable sanction on contractors unwilling to forgo a profitable 
bargain by the weapon of publicity as utilized in the campaign for 
reémployment. Even more effective suasion could be mobilized by trade 


207 NRA Bulletin No. 1. . 

208 See, e.g., Code for the Automobile Manufacturing Industry; Code for the 
Boot and Shoe Manufacturing Industry; Code for the Coat and Suit Industry. 

209 Code for the Petroleum Industry, Art. V, rule 30; cf. Code for the Iron 
and Steel Industry, Schedule E, § ro. 

210 See, e.g., Code for the Cotton Textile Industry, Art. VII; Code for the 
Glass Container Industry, Art. VI, § 3; Code for the Hosiery Industry, Art. X; 
Code for the Lace Manufacturing Industry, Art. VI; Code for the Men’s Clothing 
Industry, Art. IX. 

211 If this provision is construed as mandatory, it is doubtful if the Recovery 
Act provides authority for ordering an ex parte arbitration proceeding. More- 
over, state laws are of little help; specific enforcement of voluntary agreements to 
arbitrate is provided for by statute in only twelve states. See CHAFEE AND SIMPSON, 
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associations.”'* If these organizations desire, they can bring pressure 
on their members by compelling arbitration on pain of expulsion from 
the group.”** Collective withholdings of credit, publication in trade 
journals, collective refusal to arbitrate in the future, and similar devices 
may to some extent achieve compliance by non-members.”'* Yet the 
desirability of such action by trade associations is debatable.*** It has 
the virtue of placing in the seller’s hands a powerful weapon to force 
an unscrupulous buyer to “ agree ” to an increase in price. On the other 
hand, it has the proportionate disadvantage of allowing an avaricious 
seller to contest, at comparatively little expense,?** all his contracts, no 
matter how slightly unfavorable, before business arbitrators who are 
not bound by the law of contracts **7 and who may well feel that any . 
sort of onerous agreement should not be enforced. 

If the buyer is unwilling, and cannot be compelled to arbitrate, he 
may be met by a flat refusal on the part of the seller to deliver. In 
due course the seller’s defenses — impossibility, illegality and “ unclean 
hands ” — will reach the courts. The first of these would seem to offer 
little encouragement to the seller. Increased costs resulting from wars, 
strikes, and embargoes have not been held to be sufficient to discharge 
a contract.*** The courts are prone to look solely to the performance 
the promisee expects to get, excusing the promisor only when fulfill- 


CasEs oN Equity (1933) 552-55. These statutes would probably not apply to 
compulsory arbitration of this type. Cf. Srurces, TREATISE ON COMMERCIAL AR- 
BITRATION AND AWARD (1930) § 29. 212 See p. 97, supra. 

213 The by-laws must provide that failure to arbitrate will result in expulsion. 
For copious references to trade association by-laws, see YEAR BooK ON COMMERCIAL 
ARBITRATION (1927) 1166. It has been held that a member expelled under such 
provisions has no remedy. Pacaud v. Waite, 218 Ill. 111, 75 N. E. 779 (1905); 
Evans v. Chamber of Commerce of Minneapolis, 86 Minn. 448, 91 N. W. 8 (1902). 
Connecticut by statute specifically enforces arbitration provisions contained in as- 
sociation by-laws. Conn. Gen. Stat. (1930) § 5840. 

214 Such action has been upheld by the courts. Cf. Reynolds v. Plumbers’ Ma- 
terial Protective Ass’n, 63 N. Y. Supp. 303, 30 Misc. 709 (1900), aff'd, 169 N. Y. 
614, 62 N. E. 1100 (1902). But cf. Paramount Famous Players Lasky Corp. v. 
United States, 282 U. S. 30 (1930) ; Comment (1931) 40 YALE L. J. 640. 

215 For an excellent discussion of the unsatisfactory results attendant upon 
compulsory enforcement of voluntary agreements to arbitrate, see Phillips, The 
Paradox in Arbitration Law (1933) 46 Harv. L. Rev. 1258. 

216 See CopE OF ARBITRATION PRACTICE AND PROCEDURE OF THE AMERICAN 
ARBITRATION TRIBUNAL (1931) 175-86. However, in one arbitration proceeding 
$750,000 was expended. Vitaphone Corp. v. Electrical Research Products, 166 Atl. 
255 (Del. Ch. 1933), (1933) 47 Harv. L. Rev. 126. 

217 Deakman v. Odd Fellows Hall Ass’n, 110 N. J. L. 304,164 Atl. 256 (1933); 
Fudickar v. Guardian Mut. Life Ins. Co., 62 N. Y. 392 (1875). But cf. Marchant 
v. Mead-Morrison Co., 252 N. Y. 284, 169 N. E. 386 (1929). 

218 War: Commonwealth v. Neff, 271 Pa. 312, 114 Atl. 267 (1921). In Colum- 
bus Ry., Power & Light Co. v. City of Columbus, 249 U. S. 399 (1919), it was 
held that although a decision of the War Labor Board had increased the salaries 
of the plaintiff’s employees fifty percent, a twenty-five-year franchise could not be 
surrendered. Strikes: Koski v. Finder, 176 Ill. App. 284 (1913); cf. Richland 
Steamship Co. v. Buffalo Dry Dock Co., 254 Fed. 668 (C. C. A. 2d, 1918), cert. 
denied, 248 U. S. 582 (1918). Embargoes: Brevard Tannin Co. v. Mosser Co., 288 
Fed. 725 (C. C. A. 4th, 1923) ; Standard Scale & Supply Co. v. Baltimore Enamel 
& Novelty Co., 136 Md. 278, 110 Atl. 486 (1920). 
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ment of his agreement is physically impossible.**® It may be urged 
that performance should rather be regarded as what the promisor is 
expected to do to accomplish the agreed result,?*° in which case govern- 
mental interference in private business would make performance sub- 
stantially different from that contracted for. But by strict common 
law principles the obligation is enforced except where, as a few cases 
indicate,?*4 serious economic waste is entailed. 

Another line of defense which may be presented by sellers in certain 
industries is that code provisions against sales below cost 2”? render 
‘their performance illegal. It seems reasonable to say that “ sale” was 
used in its colloquial meaning of a contract to sell, as is expressly stated 
- in the Code for the Iron and Steel Industry.?** But counsel might 
contend that it was used in the technical sense of passage of title, in 
which case manufactured goods would not be “ sold ” in many instances 
until after the code was promulgated. Even so, a retrospective effect 
must be given to the codes to have them apply to contract rights vested 
before their adoption.*** Although acts regulating public utility rates 
are from their nature and purpose held applicable to existing agree- 
ments,”*° the courts have been uniform in declaring war-time price 
regulation of private business under the Lever Act ?”* effective only in 
regard to obligations entered into after its passage.?2”7 The attitude of 
a court toward the Act may determine whether there is a “ necessary 
implication ” that codes were intended to operate retroactively. 


If the seller fails to establish that the code provisions make his 
delivery illegal, he may ask the court to legislate judicially and hold that 
enforcement of his contract is “ against public policy ”. He may point 
to the declaration of policy in the adjustment clauses *** and argue 


219 Eminence Distillery Co. v. Fremd, 191 Ky. 191, 229 S. W. 369 (1921); 
Baker v. Johnson, 42 N. Y. 126 (1870). 

220 Cf. 3 Witiston, Contracts (1920) §§ 1952, 1953, 1963. 

221 Mineral Park Land Co. v. Howard, 172 Cal. 289, 156 Pac. 458 (1916); 
Cosden Oil & Gas Co. v. Moss, 131 Okla. 49, 267 Pac. 855 (1928); Commercial 
Coal Mining Co. v. Big Bend Coal Mining Co., 293 Pa. 39, 141 Atl. 732 (1928). 

222 See notes 114, 178, supra. 

228 Schedule E, § 9: “delivery of any product made pursuant to a contract 
of sale shall be regarded as a sale thereof made at the time of making such 
contract.” 

224 It is a general rule of statutory construction that legislation will not be 
given a retrospective effect unless the intention of the legislature is express, or 
necessarily implied. Hoyt Metal Co. v. Atwood, 289 Fed. 453 (C. C. A. 7th, 
1923); Atlantic Realty Co. v. Lott, 88 N. J. L. 694, 97 Atl. 721 (1916) ; cf. Matter 
of Berkovitz v. Arbib & Houlberg Inc., 230 N. Y. 261, 130 N. E. 288 (1921). 

225 It is presumed that one who makes a contract with a public utility must 
know that its rates will be subject to regulation. Louisville & Nashville R. R. v. 
Mottley, 219 U. S. 467 (1911); Northern Pac. Ry. v. St. Paul & Tacoma Lumber 
Co., 4 F.(2d) 359 (C. C. A. oth, 1925). But cf. Public Service Elec. Co. v. Board 
of Public Utility Comm’rs, 88 N. J. L. 603, 96 Atl. 1013 (1916). 

226 40 Stat. 276 (1917). 

227 Addy Co. v. United States, 264 U. S. 239 (1924); Acme Jones Co. v. Ellis 
Milling Co., 200 Ky. 811, 255 S. W. 829 (1923) ; Standard Chemicals & Metal Corp. 
v. Waugh Chemical Corp., 231 N. Y. 51, 131 N. E. 566 (1921). 

228 See note 210, supra. 
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that if long term agreements are to bankrupt his business and that of 
others similarly situated, the purposes of the Act will be defeated. 
Contracts with the enemy in time of war are terminated on the ground 
of public policy ?*° and it is perhaps conceivable that the courts will find 
the present situation analogous. Moreover, if the social interest de- 
mands subjection of the seller’s business to governmental regulation 
similar to that over public utilities it would not be illogical to hold that 
he is entitled to the same relief from burdensome contracts as they 
are.**° The courts may look the more favorably on this defense be- 
cause it offers an opportunity to balance, in each case, the hardship to 
the seller of compelling performance and the danger to the ultimate 
consumer of allowing the unscrupulous to profiteer.?** 

These considerations are likely to be given substantial weight by the 
equity side of the court, should the buyer sue for the specific enforce- 
ment of his contract. While hardship is not a ground for rescission **? 
it has in some cases been the basis for denying the “ extraordinary 
remedy ” of specific performance.?** Moreover, it is at least arguable 
that the buyer’s refusal to arbitrate should lead the court in its discre- 
tion to deny him equitable relief on the ground that he comes into 
equity with “ unclean hands.” 2% 


COLLECTIVE BARGAINING 


Of all the provisions of the Recovery Act, perhaps none will have so 
lasting an effect as those dealing with labor. The seventh section of 
the law provides that all codes, agreements, or licenses shall contain cer- 
tain conditions regarding employee relations.?*° The practice has been 
for the codes to quote only the exact language of the Act: *** in brief, 
that employees may bargain collectively without interference from the 
management, either in their choice of representatives or with their mem- 
bership in a company or labor union. 


229 See 5 Pace, THe Law or Contracts (1921) § 2731. 

230 Cf. Cincinnati, I. & W. R. R. v. Indianapolis Union Ry., 36 F.(2d) 323 
(C. C. A. 6th, 1929), cert. denied, 281 U. S. 754 (1930); The Cleveland Passenger 
Terminal Case, 70 I. C. C. 659 (1921). 

231 If contracts are to be discharged on this ground, the case must be clear 
and injury to the public substantial. Twin City Pipe Line Co. v. Harding Glass 
Co., 283 U. S. 353 (1931); Richards v. Ernst Wiener Co., 207 N. Y. 59, 100 N. E. 
572 (1912). 

282 See Cathcart v. Robinson, 5 Pet. 263, 276 (U. S. 1831); Pope Manufactur- 
ing Co. v. Gormully, 144 U. S. 224, 236 (1892); 4 Pomeroy, Equity JURISPRU- 
DENCE (4th ed. 1919) § 1405, n.5. 

288 Willard v. Tayloe, 8 Wall. 557 (U. S. 1869); McBryde v. Sayre, 86 Ala. 
458, 5 So. 791 (1889) ; Maryland T. & T. Co. v. Chas. Simmons Co., 103 Md. 136, 
63 Atl. 314 (1906); see WatsH, Equity (1930) § 104. 

( 284 See Ellington & Guy, Inc. v. Currie, 193 N. C. 610, 613, 137 S. E. 869, 871 
1927). 
235 Only those provisions of the Act dealing with collective bargaining and 
company and labor unions have been treated. 3 
286 Mr. Richberg has said that section 7(a) “ must be included in a code with- 
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The first requirement is that “ employees shall have the right to 
organize and bargain collectively through representatives of their own 
choosing. . . .” 787 The law already gave the privilege of group action 
for legal purposes; *** the clause would add nothing new were not an 
implication present that employers must treat with the representatives 
so chosen.?*® This is no proof that such an implication was intended; 
a strict construction might only compel the employers, if they bar- 
gained at all, to bargain with such representatives as their employees 
select. However, Senator Wagner, chairman of the National Labor 
Board, has assumed that the “ duty of employers to bargain with these 
representatives is ordained” by the Recovery statute,?*° and General 
Johnson has stated that “employers cannot refuse to bargain about 
conditions of employment with the self-chosen representatives of their 
workers ”.?** Of even more importance is a decision of the Labor 
Board treating as a violation of the Textile Code a mill owner’s un- 
willingness to deal with employee representatives because they were 
“ outside ” union men.?4* A similar decision has been rendered by a 
lower Wisconsin court.?** Moreover, the strikes for recognition that 


out any modification. The law gives the Administration no discretion as to this.” 
NRA Official Release No. 93, July 26, 1933; N. Y. Times, July 26, 1933, at 4. 

237 Title I, § 7(a). 

238 “ The legality of collective action on the part of employees in order to safe- 
guard their proper interests is not to be disputed.” Texas & New Orleans R. R. v. 
Brotherhood, 281 U. S. 548, 570 (1930). See Commons AND ANDREWS, PRINCIPLES 
or Lasor LeEcIsLATION (3d ed. 1927) 112 et seg. However, in Massachusetts a 
strike for recognition is said to be illegal. See FRANKFURTER AND GREENE, THE 
LaBor INJUNCTION (1930) 29-30; Notes (1928) 42 Harv. L. Rev. 108, 111-12; 
(1932) 45 id. 1226; cf. Exchange Bakery & Restaurant, Inc. v. Rifkin, 245 N. Y. 
260, 157 N. E. 130 (1927). As to whether a collective agreement for a closed shop 
is against public policy see CHAFEE AND Srmpson, Cases ON Equity (1933) 419, n.1. 

239 Possibly an indirect effect of the collective bargaining provision will be a 
tendency to legitimate forms of group action previously held illegal. See note 238, 
supra. It has been said that collective bargaining can only be carried on with 
recognized unions, and that refusal of recognition is refusal to bargain collectively. 
See Hoxie, TrapE UNIONISM IN THE Unitep States (2d ed..1923) 270. So it is 
arguable that a statute giving the right to bargain collectively must imply the right 
to recognition and legalize strikes for this purpose. See note 244, infra. And it has 
been suggested that the Act may serve to establish a property right in labor to its 
“business” of organization, which the courts will protect against employers. 
See article by Stark, N. Y. Times, Sept. 13, 1933, at 4. Compare note 257, infra. 

240 NRA Official Release No. 993, Oct. 3, 1933. 

241 NRA Official Release No. 625, Sept. 4, 1933; N. Y. Times, Sept. 5, 1933, at 2. 

242 In the matter of Berkely Woolen Mills, on the complaint of United Textile 
Workers, NRA Official Release No. 739, Sept. 12, 1933. Compare In the matter of 
H. W. Anthony Mill, on the complaint of American Federation of Full Fashioned 
Hosiery Workers, interpreting an agreement between the parties and the Board 
that employees should “ elect their representatives to deal with the management in 
working out agreements dealing with the relationship of employees and employer.” 
The employers claimed that they had satisfied their obligation merely by permitting 
an election. The Board interpreted the agreement as requiring not only bargaining, 
but the achievement of a bargain. See The Hosiery Worker, Sept. 29, 1933, at 1. 

243 Wisconsin State Fed. of Labor v. Simplex Shoe Co., Am. Fed. of Labor, 
Weekly News Service, Oct. 21, 1933, at 1. The court held that an employer had 
violated § 7(a) by refusing to deal with the vice-president of a shoe union, not an 


1933] THE NATIONAL INDUSTRIAL RECOVERY ACT 119 


have lately been prevalent *** have to a large extent been induced by 
the “ collective bargaining ” provision interpreted by employees as mak- 
ing such recognition mandatory.**® 

In the hearings on the recovery bill, manufacturers expressed a fear 
that “ collective bargaining” would be construed to exclude dealings 
with shop committees, company unions, and other plant organizations, 
and to require employee representation by industrial or trade unions.*** 
They sought unsuccessfully to modify the bill to insure the legitimacy 
of bargaining with individual employees or with plant groups.”*7 But 
even if “collective bargaining” could be interpreted to mean only 
bargaining by “ outside ” labor unions, the Act would not seem thereby 
to exclude all other forms of bargain, equally legal and in practice prior 
to the Act.*** The “ open shop ” thus remains unaffected.**® 


employee of his shop. Labor Record, Oct. 20, 1933, at 8. See also N. Y. Times, 
Sept. 2, 1933, at 5; id., Oct. 31, 1933, at 1. 

244 The number of men on strike during the various summer months is esti- 
mated in an article by Duffus, N. Y. Times, Oct. 15, 1933, Part VIII, at 1. Monthly 
reports on the number of industrial disputes, and their causes so far as submitted 
to mediation, are given in the Monthly Labor Review published by the Bureau 
of Labor Statistics. See N. Y. Times, Oct. 30, 1933, at 4. 

245 See NRA Official Release No. 797, Sept. 18, 1933; N. Y. Times, Oct. 15, 
1933, Part VIII, at 1. On the coal strike, see id., July 30, 1933, at 1; id., Aug. 19, 
1933, at 2; on the “ captive mine” strike, id., Oct. 8, 1933, at 1. 

246 Mr. Michael, representing the Virginia Manufacturers’ Association, said 
at the Senate hearings: “It is common knowledge that in the Federal and State 
Labor Departments the words ‘collective bargaining’ have been universally in- 
terpreted to mean collective bargaining by and through the organizers or repre- 
sentatives of labor unions, .. .” Hearings before the Committee on Finance 
on S. 1712, 73d Cong. 1st Sess., at 379. Mr. Richberg, earlier in the hearings, had 
said that collective bargaining “ must be by labor organizations.” Jd. at 31. This 
result would follow from the definitions given in TEAD AND MeEtcatr, Lasor RE- 
LATIONS UNDER THE Recovery AcT (1933) 123; in ComMMONS AND ANDREWS, Op. cit. 
supra note 238, at 128, 129; and in Wess, INpusTRIAL Democracy (1920 ed.) 222. 

247 As reported to the Senate by the Committee on Finance, the bill provided 
that “ nothing in this title shall be construed to compel a change in existing satis- 
factory relationships between the employees and employers of any particular plant, 
firm, or corporation, except that the employees of any particular plant, firm, or 
corporation shall have the right to organize for the purpose of collective bargaining 
with their employer. .. .” H. R. 5755, 73d Cong. 1st Sess. This provision was 
omitted from the bill as sent into conference. See also the changes suggested by 
Mr. Hook, President of the American Rolling Mill Co., to the Senate Committee, 
Hearings before the Committee on Finance on S. 1712, 73d Cong. 1st Sess., at 390, 
and by Mr. Emery, President of the National Association of Manufacturers, id. 
at 288. 

248 This is the position of the Administration. See statement by General John- 
son and Mr. Richberg, N. Y. Times, Aug. 24, 1933, at 4. But cf. TeapD anD Met- 
CALF, op. cit. supra note 246, at 9, and see the colloquy between Senator Reed and 
Mr. Lamont, president of the Iron and Steel Institute, during the Senate hearings. 
Hearings before the Committee on Finance on S. 1712, 73d Cong. 1st Sess., at 395. 
That bargaining by individuals or company unions may be meaningless in practice 
is no proof that the Act in fact eliminates it. 

249 “ | . the phrase ‘open shop’ means different things to different people. 
Theoretically, it means a shop in which men are hired, fired or promoted with no 
regard to their membership or non-membership in international or company unions. 
Actually it has meant, in most of the ununionized industries, discrimination against 
union members and an absolute ban on union organizers.” Duffus in N. Y. Times, 
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The statute recognizes fully the employee’s weak political position 
in the election of representatives that must precede collective bar- 
gaining. To guard employee independence, it provides that workers 
“ shall be free from the interference, restraint, or coercion of employers 
of labor, or their agents, in the designation of such representatives or in 
self-organization or in other concerted activities for the purpose of 
collective bargaining or other mutual aid or protection. . . .”7®° No 
similar sanction is inserted to prevent coercion by union leaders or by 
employees of other plants.?°!_ This provision is copied word for word 
from the statement of policy in the Norris-LaGuardia (Anti-Injunction) 
Act,?5? and it resembles section 2 of the Railway Labor Act of 1926.7°* 
However, the former statute merely limits the jurisdiction of the federal 
equity courts in labor cases, and the latter applies only to interstate 
railway workers. State legislation directed against various forms of 
coercion by employers is common, and is as commonly held uncon- 
stitutional.?** Apart from statute, restraint and coercion by employers 
might possibly be tortious,?®° but “ interference ” would hardly provoke 


Aug. 27, 1933, Part IX, at 1. See the letter by President Harriman of the Chamber 
of Commerce to its members, N. Y. Times, Sept. 4, 1933, at 1. 

The Automobile Industry attempted to provide that: “ Employers in this indus- 
try may continue the open shop policy. .. .” N. Y. Times, Aug. 18, 1933, at 2. 
But General Johnson refused to accept this “interpretation”. Jd., Aug. 19, 1933, 
at 1. Cf. note 271, infra. 

250 Title I, § 7(a). 

251 The bill was criticized in committee for placing on labor no restraints cor- 
responding to those fastened on employers. See Hearings before the Committee on 
Finance on S. 1712, 73d Cong. 1st Sess., at 25-28. Mr. Hook proposed an amend- 
ment of the section to read: “ And each employer and his employees shall be free 
from the interference, restraint, or coercion exercised by either party or by non- 
employees as against either... .” Jd. at 390. See United States News, Oct. 16, 
1933, at 1; N. Y. Times, Oct. 31, 1933, at 14. 

252 47 Stat. 70 (1932), 29 U.S. C. Supp. VI § 102 (1932); cf. Wis. Laws 1931, 
c. 376. This provision was introduced by President Green of the American Federa- 
tion of Labor as an amendment to the original bill. See Hearings before the Com- 
mittee on Ways and Means on H. R. 5664, 73d Cong. 1st Sess., at 117. A recent 
advisory opinion in New Hampshire held unconstitutional a bill closely modelled on 
the Norris-LaGuardia Act. Jn re Opinion of the Justices, 166 Atl. 640 (N. H. 
1933). Accord: Opinion of the Justices, 275 Mass. 580, 176 N. E. 649 (1931). Both 
courts relied on Adair v. United States, 208 U. S. 161 (1908), and Coppage v. 
Kansas, 236 U. S. 1 (1915). See Witte, THe GovERNMENT In LazBor DISPUTES 
(1932) 276-82. Cf. note 254, infra. 

258 44 Stat. 577 (1926), 45 U. S. C. $$ 151-63 (1926); see Note (1928) 42 
Harv. L. Rev. 108; Pennsylvania R. R. v. United States R. R. Labor Board, 
261 U. S. 72 (1923). Compare the labor provisions in the railroad reorganization 
eat oee of the 1933 bankruptcy amendments. Public No. 420, 72d Cong. 2d 

377. 

254 See, e.g., Mass. Gen. Laws (1932) c. 149, § 20; cf. note 252, supra. Legis- 
lation is collected annually by the American Labor Legislation Review. The cases 
are collected in GaKEs, OrGANIZED LABOR AND INDUSTRIAL CONFLICTS (1927) 156-59. 
The “ yellow-dog ” contract, against which many of these statutes are aimed, comes 
under the ban of another provision of §7(a). See note 259, infra. Statutes are 
collected in FRANKFURTER AND GREENE, THE Labor INJUNCTION 146, n.52; cases in 
Witte, THe GovERNMENT IN LaBor DisPuTES 221-30. 

255 But cf. Coppage v. Kansas, 236 U. S. 1, 16 (1915). See Powell, Collective 
Bargaining Before the Supreme Court (1918) 33 Pot. Scr. Q. 396; cf. Berman, The 
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a penalty at common law. In Texas & New Orleans R. R. v. Brother- 
hood,?** a labor union complained under the Railway Act that the 
management was endeavoring to establish a competing union by in- 
timidation, bribery, and discharge of Brotherhood men. The Supreme 
Court held that the Act’s prohibition of interference with employee 
self-government was not violative of due process. Speaking of the 
words “ interference, influence or coercion” as used in the statute, 
Chief Justice Hughes remarked: “ The meaning of the word ‘ influence ’ 
in this clause may be gathered from the context.... The phrase 
covers the abuse of relation or opportunity so as to corrupt or over- 
ride the will. . . .” 75" Presumably “ interference, restraint, or coer- 
cion ” would receive a similar interpretation; in any event, General John- 
son and Mr. Richberg have stated that this case governs the Recovery 
Administration.?°* 

The second provision intended to protect labor’s freedom of associa- 
tion is that “no employee and no one seeking employment shall be 
required as a condition of employment to join any company union or 
to refrain from joining, organizing, or assisting a labor organization of 
his own choosing. . . .” 75° At the hearing in committee it was feared 
that the company union would be outlawed, although it is hard to see 
how a voluntary membership could be affected.?* On the other hand 


Supreme Court Interprets the Railway Labor Act (1930) 20 Am. Econ. REv. 619, 
629-36. 

256 281 U.S. 548 (1930). 

257 Jd. at 568; see Berman, supra note 255, at 622-26. Chief Justice Hughes 
stated that the employees had a property interest with respect to the selection of 
representatives to confer with the employer. 281 U. S. at 571; cf. note 239, supra. 

258 Statement by General Johnson and Mr. Richberg, N. Y. Times, Aug. 24, 
1933, at 4. See also NRA Official Release No. 628, Sept. 8, 1933. The National 
Labor Board seems to have treated a refusal of an employer to deal with “ out- 
side” representatives of his employees as an attempt at interference as well as 
inconsistent with the collective bargaining provision. See NRA Official Release 
No. 739, Sept. 12, 1933; cf. note 242, supra. And when an employer threatened a 
lockout if his plant were unionized, a lower Wisconsin court held his action a denial 
of the right of collective bargaining and, further, “an interference, restraint and 
coercion in the designation of . . . representatives.” Wisconsin State Fed. of Labor 
v. Simplex Shoe Co., Am. Fed. of Labor, Weekly News Service, Oct. 21, 1933, at 1; 
cf. note 243, supra. 

259 Title I, § 7(a). See Cochrane, Why Organized Labor is Fighting “ Yellow- 
Dog” Contracts (1925) 15 Am. Las. Lec. Rev. 227; Leiserson, Employee Repre- 
sentation (1928) Acap. oF Pot. Scr. Proc. 96; Note (1928) 41 Harv. L. Rev. 770; 
note 254, supra. The Act speaks only of “a condition of employment ”; penalties 
or refusal of promotion for union activities or failure to join a company union 
would probably be subsumed under the “ interference ” clause. See note 257, supra. 

260 “There is nothing in section 7 that will destroy the company union as it 
now exists in any plant.” Lewis, president of the United Mine Workers, Hearings 
before the Committee on Finance on S. 1712, 73d Cong. 1st Sess., at 407; see id. at 
389. The Iron and Steel Code, as first submitted, contained a sketch of an employee 
representation (company union) plan in force generally throughout the industry. 
See NRA Official Release No. 51, July 15, 1933; N. LY. Times, July 16, 1933, at 18. 
Considerable opposition was voiced, and the provision did not appear in the code 
finally approved. Cf. N. Y. Times, Aug. 18, 1933, at 2. Compare the question 
of interpretation of collective bargaining as excluding bargaining by company unions, 
notes 246, 247, 248, supra. 
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the question was raised whether the “ closed shop”, where every em- 
ployee is required to be a member of the controlling union, was rendered 
illegal.2** It might be urged that in a closed shop it is not the manage- 
ment but the union that makes union membership a condition of em- 
ployment. But a more persuasive argument against an interpretation 
which would abolish the closed shop comes from the history of the bill, 
which, as originally introduced, had as the outlawed condition the 
joining of any “ organization” instead of any “ company union ”.?* 
As it now stands the Act does not forbid requiring, as a condition of em- 
ployment, that the employees join an “ outside ” labor organization.?® 
General Johnson, however, has intimated that the Act makes the closed 
shop unlawful.?* 

Whatever the Recovery Act will be found to have contributed to the 
legal armory of labor, its psychological assistance has been overwhelm- 
ing. The walking delegates have been furnished with slogans, presi- 
dentially published, with which to attack the 85% of industry not 
organized: “ collective bargaining”, “representatives ”’, “ interfer- 
ence”, “company union ”.2°° Without much doubt their interpreta- 


261 See the dialogue between Lewis and Senator Wagner in Hearings before the 
Committee on Ways and Means on H. R. 5664, 73d Cong. 1st Sess., at 116. 

262 S. 1712, H. R. 5664, both introduced May 15, 1933. President Green of 
the American Federation of Labor suggested the change to “ make clear and defi- 
nite the real meaning and purpose of this part of the act.” See Hearings before 
the Committee on Ways and Means on H. R. 5664, 73d Cong. 1st Sess., at 118. 

263 Mr. Van Norman, counsel for the Smokeless and Appalachian Coal Asso- 
ciation, submitted to the conference between coal operators and United Mine Work- 
ers’ leaders an opinion that the “ closed shop ” was unlawful. He reasoned that an 
employer could not rightfully yore ow a worker who insisted on joining a union 
other than the one recognized in the collective agreement. See N. Y. Times, Sept. 
2, 1933, at 1; id., Sept. 26, 1933, at 7. It is probably true that a worker cannot 
be dismissed "for adherence to a second union. Since, however, he can be com- 
pelled, as a condition of employment, to keep his card and pay dues in the recog- 
nized union, his enthusiasm for change is not likely to be great. This question is 
vital to the life of the radical organizations, such as the Progressive Miners Union, 
which are seeking to invade industries where the American Federation of Labor 
has secured “ closed shop” agreements. 

264 “Tf an employer should make a contract with a particular organization to 
employ only members of that organization, especially if that organization did not 
have 100 percent membership among his employees, that would in effect be a con- 
tract to interfere with his workers’ freedom of choice of their representatives or 
with their right to bargain individually and would amount to employer coercion on 
these matters which is contrary to the law.” NRA Official Release No. 625, Sept. 4, 
1933; N. Y. Times, Sept. 5, 1933, at 2. Compare the joint statement of Johnson 
and Richberg: “ The words ‘ open shop’ and ‘ closed shop’ are not used in the law 
and cannot be written into the law. These words have no agreed meaning and will 
be erased from the dictionary of the NRA.” See N. Y. Times, Aug. 24, 1933, at 4. 
The International Ladies Garment Workers’ Union sought unsuccessfully to have a 
closed shop provision inserted in the Code for the Coat and Suit Industry. See 
(1933) 2 Int. Jur. Ass’n BULLETIN No. 3, at 3. 

265 Membership of unions from 1921 through 1930 is compiled in Barnett, 
American Trade Unionism and Social Insurance (1933) 23 AM. Econ. REV. 1, 9-15. 
Statistics for the American Federation of Labor are to be found in the Report oF 
THE Executive Counci (1933) 7-11. The percentage of unorganized labor is 
calculated from SLicHTER, Mopern Economic Socrety (1931) 176-77. 

266 See N. Y. Times, July 16, 1933, at 16; id., July 30, 1933, Part IV, at 6; 
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tions of the Act have been, for talking purposes, ecstatic.2*7 Much use 
has been made of the argument that only through a labor union can 
representation be secured in the formulation of the codes. The result 
has been unionization at an unprecedented pace.” 

Just as the Act has given workmen in the “ open shop ” industries 
the courage, as well as an incentive, to unionize, so will it assist in 
overcoming labor’s phobia to courts.2* In the past, a union has 
generally been on the defensive in the courtroom; not only was it 
usually defending against a bill for an injunction,?”° but the burden of 
proof was, impalpably, against it. The Act, it is suggested, will effect 
a change; for the first time it will be up to the employer to justify his 
actions. To reshift this “ extra-legal”’ burden was the purpose of the 
“ merit ” clause. That “ employers in this industry may exercise their 
right to select, retain or advance employees on the basis of individual 
merit, without regard to their membership or non-membership in any 
organization ” **1 would seem to be obvious without a statute. But it 
is psychologically valuable to have this right on paper, to put a face 
on dismissals and forestall discussion.?”* When the automobile industry 
succeeded in “ slipping over ” ?"* this provision, other industries added 
similar statements to the codes they were preparing.?"* But the Ad- 
ministration, well aware of the usefulness to employers of such clauses,?** 
though insisting on their legal irrelevancy,?"* refused to accept them.?7” 

As well as bearing legal and practical significance, collective bargain- 
ing is politically important as the announcement of a plan for the self- 
government of industry.?"* The outline is extremely sketchy. For 


statement by Lewis, president of the United Mine Workers, id., July 4, 1933, at 3; 
Am. Fep. oF Lasor, Report oF ExECUTIVE CoUNCIL 52, 53. Concurrently, em- 
ployers have sought to establish company unions, in the hope thus to satisfy the 
collective bargaining requirement and anticipate the union organizers. See N. Y. 
Times, Sept. 20, 1933, at 7. 

267 See Am. Fep. oF LaBor, NATIONAL INDUSTRIAL RECOvERY ACT (1933) 5, 12}; 
N. Y. Times, Sept. 10, 1933, Part IV, at 8; speech by General Johnson, NRA Offi- 
cial Release No. 11, June 25, 1933. 268 See Lapor, Oct. 3, 1933, at 1. 

269 See Rice, Collective Labor Agreements in American Law (1931) 44 Harv. L. 
REv. 572, nn.1, 2; Witte, THE GOVERNMENT IN Lapor DisPuTES 122-33; Sayre, 
Labor and the Courts (1930) 39 YALE L. J. 622. 

270 Cf. Witte, Labor’s Resort to Injunctions (1930) 39 YALE L. J. 374. 

271 See Code for the Automobile Industry, Art. VII. Cf. note 249, supra. 

272 See article by Stark, N. Y. Times, Aug. 23, 1933, at 3. 

273 See statement by General Johnson, N. Y. Times, Sept. 7, 1933, at 1. 

274 Statement by the Labor Advisory Board, NRA Official Release No. 585, 
Aug. 31, 1933; N. Y. Times, Sept. 1, 1933, at 1. 

275 “ The terms have served as a screen behind which employers opposed to any 
organization by their employees have intimidated or eliminated wage earners favor- 
ing organizations of their own. The terms as applied have left the sole determina- 
tion of what constitutes efficiency or merit to the employer without adequate appeal 
by the workmen who are being discriminated against.” Statement by Green on 
behalf of the Labor Advisory Board, NRA Official Release No. 585, Aug. 31, 1933; 
N. Y. Times, Sept. 1, 1933, at 1. 

276 Speech by Johnson, NRA Official Release No. 799, Sept. 13, 1933- 

277 Id.; see N. Y. Times, Sept. 7, 1933, at 1. 

278 The first section of the Recovery Act says: “It is hereby declared to be the 
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example, the Act speaks of employees’ bargaining through “ representa- 
tives of their own choosing ”.?"® From such a vague expression trouble 
can come: what proportion of the workers in a shop must belong to a 
union before its leaders become “ representatives”; what is to be done 
with competing unions; are employees on strike, or “scabs ”, entitled 
to vote for representatives? °° Again, the Act nowhere specifies the 
legal effect to be given agreements arrived at by collective bargaining,?** 
though perhaps it is assumed that enforcement will devolve on code 
-authorities.2*? The American common law on this subject is not clear. 
In some states the agreement is treated merely as a custom or usage of 
the plant, in accord with which individual contracts are presumed to 
be made, but need not be; *** however, the tendency today is to consider 
it as a true contract.?** Similar problems of detail are not settled; how 
far will the agreement govern persons who never joined the negotiating 
group, or who joined it after the agreement was made, or who have 
- resigned or been expelled from it; are members of the group who did 
not ratify the agreement bound by it; is an individual contract contrary 
to the group contract valid? 7*° 

Probably the Act was wise in not prescribing a solution, or even a 
procedure by which solutions could be reached. The law must wait 


policy of Congress . . . to induce and maintain united action of labor and manage- 
ment under adequate governmental sanctions and supervision, ...” Under the 
stimulus which the Act has given to unionism, a quasi-industrial structure seems 
likely to replace the present craft organization. See the address of General Johnson 
to the American Federation of Labor in Washington, NRA Official Release No. 1137, 
Oct. 10, 1933; Richberg, NRA Official Release No. 1105, Oct. 10, 1933; Lorwin, 
The Challenge to Organized Labor (1933) 38 Curr. Hist. 669. However, at its 
recent convention in Washington, the American Federation of Labor was split on 
the question of “ vertical” as opposed to the present “horizontal” organization 
of labor. For the time being, the “ verticalists” were defeated. See Am. Fen. OF 
Lazor, REPORT OF PROCEEDINGS (1933) 162-64, 404-07; N. Y. Times, Sept. 28, 
1933, at 10; id., Oct. 22, 1933, Part VIII, at 3. 

279 Title I, § 7(a). 

280 The NRA early offered its services to decide disputes over who are the 
representatives of the employees of their own choosing. N. Y. Times, Aug. 24, 1933, 
at 4. The National Labor Board has in several instances laid down rules for a 
plebiscite of a strike-closed shop. NRA Official Release No. 383, Aug. 18, 1933; 

. Y. Times, Aug. 19, 1933, at 1; NRA Official Release No. 519, Aug. 28, 1933; 
NRA Official Release No. 671, Sept. 7, 1933; N. Y. Times, Aug. 21, 1933, at 4; 
“ Representatives of their Own Choosing” (1933) 6 Conr. Boarp Service LETTER 


281 Senator Couzens objected to the bill for failure to. assure enforcement 
against labor of its collective bargains. Hearings before the Committee on Finance 
on S. 1712, 73d Cong. rst Sess., at 30-32. 

282 The Code for the Coat and Suit Industry, which had previously operated 
under collective bargaining agreements, follows its quotation of § 7(a) by stating: 
“ Wherever in this industry agreements between employers and employees arrived 
at by collective bargaining shall exist or shall come into existence hereafter, all the 
provisions of such agreements with reference to labor standards not prohibited by 
law and not inconsistent with NIRA shall be administered as though a part of this 
_ code.” Code for the Coat and Suit Industry, Art. XII. 

288 See CoMMONS AND ANDREWS, Op. cit. supra note 254, at 219-33; Hoxi, 
TravE UNIONISM IN THE UNiTeED States 236; Note (1932) 41 YALE L. J. 1221. 

284 See Rice, supra note 269, at 575. 

285 These queries are suggested by Rice, supra note 269, at 604-06. 
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until industrial government has developed rules and standards before it 
incorporates its practices.2*° As yet it seems impossible to fashion a 
uniform procedure for dealing with labor unions — differing widely 
themselves in experience and leadership — and with the great mass of 
workers as yet unaccustomed to organized group action.”*’ Further- 
more the Recovery Administration has no legal authority over strikes.?** 

While this hesitancy was commendable in the Recovery Act itself, it 
is arguable that the reverse holds true of the codes promoted under it. 
Here, in some instances, were groups small enough, with labor conditions 
sufficiently uniform, to plan for permanent peace in industry, as well as 
to strive for immediate recovery. Even granting the absence of sanc- 
tions over labor, something might be done by defining the statements 
of the Act, by foreseeing the subjects of dispute, and arranging for their 
mediation in advance. The coal code, for example, has done more than 
merely parrot Section 7a. It provides an arbitration board to plan 
elections, mediate disputes, and settle conflicts of interpretation.?*® 
But in the vast number of codes an opportunity has been missed to make 
“collective bargaining ” concrete.?®° Only concreteness can obviate 
narrowing construction of the statute by the courts, prevent self-favoring 
“ interpretations ” by management or labor,?*! and make collective bar- 
gaining eventually effective for industrial self-government. 


286 Cf. Hoxie, op. cit. supra note 283, at 251. 

287 The whole conception of § 7(a) was attacked in the Senate hearings on the 
ground, as was said, that only seven to ten percent of those gainfully employed be- 
longed to labor unions. See Hearings before the Committee on Finance on S. 1712, 
73d Cong. 1st Sess., at 380. For a treatment of those industries which have had 
extensive experience with collective bargaining, see Hoxir, op. cit. supra note 283, 
at 263-78; Puiiis, TRADE AGREEMENTS (1930) (a series of three unpublished 
essays in the library of the Harvard Business School). 

288 See NRA Official Release No. 1237, Oct. 18, 1933. But see N. Y. Times, 
Oct. 15, 1933, Part VIII, at 1. 

289 Code for the Bituminous Coal Industry, Art. VII, §5. During a contro- 
versy which interrupts, or threatens to interrupt, interstate commerce in coal, 
neither party is permitted to change the status quo, or utilize any coercive meas- 
ures, and the dispute must be referred to adjustment, as outlined in the Code, or to 
one of a number of Labor Boards appointed by the President. If the controversy 
involves the question who the chosen representatives of the employees are, one of 
the Boards may determine the dispute by investigation or by taking a secret ballot. 
The Administrator is empowered to call a National Coal Labor Board either to re- 
view decisions of the local Boards or to take original jurisdiction of controversies 
involving more than one division of the industry. Cf. Wolff Packing Co. v. Court 
of Industrial Relations, 262 U. S. 522 (1923), 267 U. S. 552 (1925). 

290 See Lorwin, Labor under the NIRA (1933) 22 Survey Grapuic 467; cf. note 
282, supra. In all likelihood some labor groups, at least, would prefer the codes 
indefinite, relying on strikes rather than arbitration to achieve objectives, fearing 
capitalist bias in the arbiter if weak, and not needing peaceful remedies if power- 
ful. See, e.g., labor criticism of Wilson v. New, Bureau of Labor Statistics, Bull. 
No. 303 (1921) ; cf. note 289, supra. 

291 Speech by Johnson, NRA Official Release No. 625, Sept. 4, 1933; NRA Offi- 
cial Release No. 799, Sept. 13, 1933- 
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RECENT CASES 


ARBITRATION AND AWARD — ConFLict or Laws — Suit In Foretcn Court 
IN VIOLATION OF AGREEMENT TO ARBITRATE. — Under an agreement to sub- 
mit to arbitration all disputes in respect of a patent-license contract, the com- 
plainant, a New York corporation, and the respondent, a Delaware cor- 
poration, commenced arbitration proceedings in New York, in 1928, at the 
complainant’s request. After two years one of the arbitrators resigned, and a 
successor was appointed. Thirty-two hearings were held at an estimated 
expense of $750,000. The last hearing was in April, 1932, and adjourn- 
ments were taken until the following June, when the respondent requested 
further adjournment. After a refusal by the arbitrators to accede to its 
request that they withdraw, the complainant, in October, 1932, filed a bill in 
Delaware, praying relief on the same disputes. The respondent pleaded the 
agreement to arbitrate and the New York Arbitration Law, §2 of which 
provides that agreements to submit to arbitration shall be enforceable and 
irrevocable, and § 5 of which provides that a stay shall be granted in all 
suits brought in violation of agreements to arbitrate. N. Y. Arsit. Law 
(1920). Held, that the New York statute was procedural and that the 
Delaware court would take jurisdiction. Plea overruled. Vitaphone Corp. v. 
Electrical Research Products, Inc., 166 Atl. 255 (Del. Ch. 1933). 

Although the Draft State Arbitration Act has been adopted in twelve 
states, this is apparently the first case in which the courts of a state not 
having an arbitration statute have decided the effect to be given executory 
agreements made under the Act. Cf. CHAFEE AND Srmpson, CASES ON EQuity 
(1933) 552; Phillips, The Paradox in Arbitration Law (1933) 46 Harv. L. 
REv. 1258, 1262. Prior to the enactment of the present law, the New York 
court held a covenant to arbitrate to be contrary to the settled policy of 
the state and invalid, although binding where made. Meachem v. James- 
town, F.& C. R. R., 211 N. Y. 346, 105 N. Ex 653 (1914). Contra: Hamlyn 
& Co. v. Talisker Distillery Co., [1894] A. C. 202. And the Act has been 
held not to preclude the right of a non-resident to resort to the federal 
courts. Lappe v. Wilcox, 14 F.(2d) 861 (N. D. N. Y. 1926). If a court 
starts with the premise that arbitration is but an extra-judicial method of 
settling disputes, it will hold as in the principal case, that arbitration statutes 
regulate procedure only. Red Cross Line v. Atlantic Fruit Co.. 264 U. S. 
109 (1924); Matter of Berkowitz v. Arbib & Houlberg, Inc., 230 N. Y. 261, 
130 N. E. 288 (1921). But if arbitration is regarded as productive of re- 
sults that cannot be obtained in the courts, statutes enforcing these agree- 
ments will be held to create substantive rights. Spurrier v. La Cloche, [1902] 
A. C. 446; Pena Copper Mines, Ltd. v. Rio Tinto Co., Ltd., 105 L. T. R. 
846 (C. A. 1911); Isaacs, Two Views of Commercial Arbitration (1927) 40 
Harv. L. Rev. 929. This view may be supported on the ground that the 
Draft Act in effect makes the completion of arbitration a condition prece- 
dent to the accrual of any cause of action. Cf. Heilman, Arbitration 
Agreements and the Conflict of Laws (1929) 38 YALE L. J. 617, 623; Baum 
and Pressman, Enforcement of Commercial Arbitration Agreements in the 
Federal Courts (1931) 8 N. Y. U. L. Q. REv. 428, 449. It has the further 
merit of giving effect to the intent of the parties, which should govern in 
the absence of strong public policy to the contrary. The prevalent American 
attitude toward arbitration is based upon the historical judicial hostility 
toward agreements to oust the courts of jurisdiction. United States Asphalt 
Refining Co. v. Trinidad Lake Petroleum Co., 222 Fed. 1006 (S. D. N. Y. 
1915); Shafer v. Metro-Goldwyn-Mayer Distributing Co., 36 Ohio App. 
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31, 172 N. E. 689 (1929). This view places contracts to arbitrate in the 
same class with agreements conferring exclusive jurisdiction on foreign 
courts. Cf. Kunhold v. Compagnie Générale Transatlantique, 251 Fed. 387 
(S. D. N. Y. 1918); Sudbury v. Ambi Verwaltung K. A. A., 213 App. Div. 
98, 210 N. Y. Supp. 164 (1925); State ex rel. Kahn v. Tazwell, 125 Ore. 
528, 266 Pac. 238 (1928). But where there is an arbitration statute in 
the forum this hostility no longer exists. See Matter of Inter-Oceanic Food 
Products, Inc., 206 App. Div. 426, 433, 201 N. Y. Supp. 536, 540 (1923); 
cf. Danielson v. Entre Rios Rys., 22 F.(2d) 326 (D. Md. 1927); The Cap 
Blanco, [1913] P. 130. The defense of arbitration pending in another state 
is similar to a plea of an action pending in a foreign jurisdiction, and such 
a plea does not entitle the defendant to an abatement of the action, but a 
stay may be granted in the discretion of the court. Beneke v. Tucker, 90 Ore. 
230, 176 Pac. 183 (1918); Hill v. Hill, 51 S. C. 134, 28 S. E. 309 (1897). 
Where arbitration is proceeding in a speedy and efficacious manner, or where 
the parties have been put to great expense, as here, an equity court might 
well refuse to take jurisdiction. 


ConFLicT oF LAws — OBLIGATIONS: TorT — EFrFEect oF NoN-RECOGNITION 
ON APPLICATION OF SovieT Law. — The Soviet government, recognized de 
facto but not de jure by the United States, seized oil lands owned by the 
plaintiffs under a decree of confiscation of all oil lands in Russia. Oil from 
these lands was sold to the defendant, who had full knowledge of the facts. 
In a suit for conversion, plaintiffs appealed from an order dismissing their 
complaint. Held, that since the Soviet government committed no wrong 
under its laws, plaintiffs had not stated a cause of action. Order affirmed. 
Salimoff & Co. v. Standard Oil Co., 262 N. Y. 220, 186 N. E. 679 (1933). 

Dicta in previous New York cases had cast doubt upon the effect to be 
given decrees of an unrecognized government. See Russian Reinsurance Co. 
v. Stoddard, 240 N. Y. 149, 158, 147. N. E. 703, 705 (1925); Bourne v. 
Bourne, 209 App. Div. 419, 427, 204 N. Y. Supp. 866, 873 (1924). Normally, 
the lawfulness of an act is determined by the laws of the country in which 
the act takes place. Slater v. Mexican National R. R., 194 U. S. 120 (1904); 
American Banana Co. v. United Fruit Co., 213 U. S. 347 (1909); Riley v. 
Pierce Oil Co., 245 N. Y. 152, 156 N. E. 647 (1927). Furthermore, the 
courts of one independent government will not adjudge the validity of the 
acts of another independent government taking place solely within its ter- 
ritory. Ricaud v. American Metal Co., 246 U. S. 304 (1918); Terrazas v. 
Holmes, 115 Tex. 32, 275 S. W. 392 (1925). The English ruling, on facts 
nearly identical with those of the present case, was to deny effect to Soviet 
decrees, in the absence of recognition. Luther v. Sagor, [1921] 1 K. B. 456, 
rev'd after recognition, but with reasoning fully approved, [1921] 3 K. B. 
532. Leading writers, however, have preferred the view of the present case. 
See Fraenkel, Juristic Status of Foreign States (1925) 25 Cov. L. Rev. 544; 
Dickinson, Recognition Cases 1925-1930 (1931) 25 Am. J. INT. LAw 214; 
Borchard, The Unrecognized Government in American Courts (1932) 26 AM. 
J. Int. Law 261. And previous American cases had reached comparable 
results. In cases arising out of the Civil War, almost complete effect was 
accorded the laws of the Confederate states, excepting only those contrary 
to considerations of public policy. Texas v. White, 7 Wall. 700 (U. S. 1868); 
Horn v. Lockhart, 17 Wall. 570 (U. S. 1873); see 1 WHARTON, INTERNA- 
TIONAL Law (1886) 28. Later it was held that the act of a Venezuelan de 
facto military commander in imprisoning an American citizen in that country 
could not be questioned by our courts. Underhill v. Hernandez, 168 U. S. 
250 (1897) (alternative decision). The same principle was applied in admit- 
ting the validity of titles derived through purchase in Mexico from Villa. 


128 HARVARD LAW REVIEW [Vol. 47 


Oetjen v. Central Leather Co., 246 U. S. 297 (1918) (alternative decision) ; 
O’Neill v. Central Leather Co., 87 N. J. L. 552, 94 Atl. 789 (1915). Contra: 
Compania M. Y.R. R. v. Bartlesville Zinc Co., 115 Tex. 21, 275 S. W. 388 
(1925). Ina recent case a motion to strike a defense based on title acquired 
through a confiscation by the Soviet government was overruled. Banque de 
France v. Equitable Trust Co., 33 F.(2d) 202 (S.D. N.Y. 1929). Any other 
result in the present case would mean loss of uniformity and would make 
property rights acquired in Russia depend upon whether a particular govern- 
ment chose to extend or withhold recognition. 


ConFtict or LAws — Property MovaBLes — CONDITIONAL VEN- 


- DEE’s RicHt To REDEEM REPOSSESSED CHATTEL.—A conditional sale con- 


tract, entered into in Massachusetts, provided for shipment by the defendant 
to the plaintiff of a gasoline shovel f.o.b. Manchester, New Hampshire. De- 
livery was made, but on default in payment, the defendant repossessed the 
shovel, then stored in New Hampshire. More than fifteen days later, having 
shipped it to Connecticut, the defendant there sold it, without notice to the 
plaintiff of the resale. New Hampshire required notice to the plaintiff, but 
Massachusetts required only a fifteen-day interval between repossession and 
resale. N. H. Pus. Laws (1926) c. 217, §§ 5-10; Mass. Gen. Laws (1932) 
c. 255, § 11. The plaintiff sued in Massachusetts for conversion. On findings 
for the defendant, the plaintiff brought exceptions. Held, that the Massa- 
chusetts law governed the right of redemption. Judgment affirmed. One 
justice dissented. Thomas G. Jewett, Jr., Inc. v. Keystone Drilling Co., 185 
N. E. 369 (Mass. 1933). 

That the validity, nature, and interpretation of a contract are governed by 
the lex loci contractus is the chief principle invoked by the majority of the 
court. Cf. Baxter Nat. Bank v. Talbot, 154 Mass. 213, 28 N. E. 163 (1891); 
Robert v. Chicago & Alton R. R., 148 Mo. App. 96, 127 S. W. 925 (1910); 
ConF.ict oF Laws RESTATEMENT (Proposed Final Draft, 1931) § 353; Goop- 
RICH, CONFLICT oF Laws (1927) § 107. The contract fixes the scope of the 
right to redeem by an implied incorporation of the Massachusetts statute. 
Gross v. Jordon, 83 Me. 380, 22 Atl. 250 (1891); cf. Martin v. Kennecott 
Copper Corp., 252 Fed. 207 (W. D. Wash. 1918). But cf. Cronin v. Pace, 82 
Conn. 252, 73 Atl. 137 (1909); 2 WiLListon, Contracts (1920) § 615. The 
insufficient facts afford no basis for impeaching the majority’s conclusion that, 
were the /ex loci contractus to give way to the law the parties intended to 
govern, or to the law of the place of performance, Massachusetts law would 
still apply. Cf. Spurrier v. La Cloche, [1902] A. C. 446; Midland Valley 
R. R. v. Moran Bolt & Nut Mfg. Co., 80 Ark. 399, 97 S. W. 679 (1906). 
Fundamental to the departure of the dissenting justice is the proposition that 
the right to redeem is a property right. Although direct authority is lacking, 
this right does seem to be one of property no less than the original posses- 
sory and accompanying rights of the conditional vendee. Cf. Package Con- 
fectionary Co., Inc. v. Perkit, 281 Mass. 554, 184 N. E. 166 (1933); Helf v. 
Hansen & Keller Truck Co., 167 Wash. 206, 9 Pac.(2d) 110 (1932). The 
majority decision, then, seems to stop short of the paramount inquiry, 
whether property interests pass except in conformity with the law of the 
place where they vest. But see (1933) 33 Cox. L. Rev. 1061. The law of 
the situs at the time of vesting determines the scope and nature of property 
interests. Mackey v. Pettijohn, 6 Kan. App. 57, 49 Pac. 636 (1897); Charles 
T. Dougherty Co. v. Krimke, to5 N. J. L. 470, 144 Atl. 617 (1929); see Con- 
FLIcT OF Laws RESTATEMENT (Proposed Final Draft, 1931) §§ 277, 278. 
Contra: Morrow v. Alexander, 2 Ired. L. 388 (N. C. 1842); see 1 WHARTON, 
Conriict or Laws (1905) §311c. As to the place of the vesting, the ma- 
jority seems erroneous in applying the first presumption of Section 19 of the 
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Uniform Sales Act to conclude that the vendee’s interests passed in Massachu- 
setts, for by either the first or the fifth presumption, the chattel was in New 
Hampshire at the time of the vesting. Mass. Gen. Laws (1932) c. 106, 
§ 21(1),(5); N. H. Pus. Laws (1926) c. 166, §19(1),(5); cf. Hyland v. 
Hyland, 278 Mass. 112, 179 N. E. 612 (1932); Peuser v. Marsh, 218 N. Y. 
505, 113 N. E. 494 (1916). Nor does the possibility that New Hampshire 
was not intended as a permanent location of the property frustrate the ap- 
plication of the law of the situs. Cf. Bacon v. Illinois, 227 U.S. 504 (1913); 
Schmidt v. Perkins, 74 N. J. L. 785, 67 Atl. 77 (1907); 1 WHARTON, op. cit. 
supra, §§ 301, 303. Moreover, the fact that Massachusetts is the forum 
should have no effect, for redemption seems to be a matter of right and not 
of remedy. Cf. White Co. v. Bragg, 168 Ark. 670, 273 S. W. 7 (1925). But 
cf. Wurzel v. Delph’s Sons, 33 Ohio C. C. 219 (1912). 


ConFiict or Laws — RemepiEs: RicHt oF ACTION — LAW APPLICABLE 
IN Tort SurvivaL Cases. — The plaintiff was injured in the elevator of 
X’s apartment house in New York. X died, and this action was brought 
against his executors in the federal district court of Pennsylvania. A Penn- 
sylvania statute allowed the survival of a cause of action after a tortfeasor’s — 
death; New York had no survival statute. A compulsory nonsuit was entered 
and the plaintiff appealed. Held, that the cause of action survived under the 
law of the state where the action was brought. Judgment reversed. Chase 
v. Ormsby, 65 F.(2d) 521 (C. C. A. 3d, 1933). Cert. granted, Oct. 9, 1933. 
Contra: Friedman v. Greenberg, Adm’r, 110 N. J. L. 462, 166 Atl. 119 (1933). 

In the analogous cases involving wrongful death statutes, the right created 
by the law of the locus is considered substantive, and is enforced even though 
no like statute exists in the state of the forum. Powell v. Great Northern 
Ry., 102 Minn. 448, 113 N. W. 1017 (1907); Loucks, Adm’r v. Standard Oil 
Co. of N. Y., 224 N. Y. 99, 120 N. E. 198 (1918). Apparently the same 
principle has been applied to statutes providing for survival of causes of 
action when the tortfeasor dies before suit is brought, although a few author- 
ities require that such actions survive by the laws of both jurisdictions. 
Domres v. Storms, 236 App. Div. 630, 260 N. Y. Supp. 335 (1932); Kertson 
v. Johnson, 185 Minn. 591, 242 N. W. 329 (1932); cf. Texas & P. Ry. v. 
Richards, 68 Tex. 375, 4 S. W. 627 (1887); see Conriicr or Laws RESTATE- 
MENT (Proposed Final Draft, 1932) § 426, comment b. And numerous state ~ 
decisions are in accord with the present New Jersey case in refusing to allow 
an action under local survival statutes and wrongful death acts if none existed 
where the injury occurred. Orr v. Ahern, 107 Conn. 174, 139 Atl. 691 
(1928); Hyde, Adm’r v. Wabash St. L. & P. Ry., 61 Iowa 441, 16 N. W. 351 
(1883); Stewart v. Great Northern Ry., 103 Minn. 156, 114 N. W. 953 
(1908). The circuit court of appeals, in the instant case, relied on two Su- 
preme Court decisions, involving revival of pending actions, which held that 
where a party dies after an action has been brought, the revivor statutes of 
the forum are controlling. Martin, Adm’r v. Baltimore & Ohio R. R., 151 
U. S. 673 (1894) (statute at locus, none at forum); Baltimore & Ohio R. R. 
v. Joy, 173 U. S. 226 (1899) (statute at forum, none at locus); accord: 
Austin, Adm’r v. Pittsburg C. C. & St. L. Ry., 122 Ky. 304, 91 S. W. 742 
(1906). But cf. Domres v. Storms, supra. But these decisions are to be 
supported, if at all, by distinguishing them from the survival cases. Thus, 
some courts have argued that where an action has been brought and the 
forum has thereby assumed jurisdiction, the law of the locus cannot there- 
after destroy the right when a party dies. See Orr v. Ahern, supra, at 176, 
139 Atl. at 692. But since in these cases, no less than in the survival situa- 
tion, the right created by the state of the wrong was at the same time limited, 
as a matter of substance, to the lives of the parties, the distinction does not 
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appear sound. Whatever its validity, however, the reasoning offered to sup- 
port the revivor cases cannot be applied to the true survival case. Here the 
application of the lex loci delicti, as in the New Jersey decision, appears to 
be the only proper rule. 


CONSTITUTIONAL LAw— AMENDMENT OF CONSTITUTIONS — NECESSITY 
THAT CONVENTION TO RaTIFY PROPOSED AMENDMENT TO FEDERAL CONSTITU- 
TION BE DELIBERATIVE. — The Justices of the Alabama Supreme Court were 
asked by the governor whether or not a convention to ratify the proposed 
Twenty-first Amendment in which the delegates would be bound to abide by 
the result of a state-wide referendum on the question would be constitutional. 
Held, that such a convention would be constitutional. In re Opinion of the 
Justices, 148 So. 107 (Ala. 1933). Contra: In re Opinion of the Justices, 167 
Atl. 176 (Me. 1933). 

The opposing views of these decisions indicate the lack of both authority 
and satisfactory analogies. The proposed amendment is the first to specify 
ratification by conventions, and Congress left it to the states to determine how 
delegates were to be selected, and the conventions conducted. See 76 Conc. 

Rec. 4508 (1933). The Supreme Court has indicated that “ Both methods of 
ratification, by Legislatures or conventions, call for action by deliberative 
assemblages representative of the people, which it was assumed would voice 
the will of the people.” See Hawke v. Smith, 253 U. S. 221, 226 (1920). 
That case decided that a ratification by a state legislature could not be sub- 
mitted to the people under the state provision for referendum. The decision 
does not seem controlling, however, for legislatures, as distinguished from 
conventions, are universally deliberative bodies. The dictum, too, is consider- 
ably weakened by its last clause. That the conventions which ratified the 
Constitution itself were deliberative in form would seem to be of little sig- 
nificance, since the choice of that procedure apparently did not rest upon 
an interpretation of the Constitution, but rather upon the early difficulties of 
presenting such a large issue to the direct vote of the people. Cf. McPherson 
v. Blacker, 146 U.S. 1, 36 (1892). But whatever the validity of the pledged- 

delegate method, under the federal rule the Amendment cannot be attacked 

after certification by the state and proclamation by the Secretary of State. 

Leser v. Garnett, 258 U. S. 130 (1922); cf. Field v. Clark, 143 U. S. 649 
(1892); accord: Sherman v. Story, 30 Cal. 253 (1866); State ex rel. Pang- 

born v. Young, 32 N. J. L. 29 (1866). Contra: Koehler v. Hill, 60 Iowa 543 
(1883); McConaughy v. Sec’y of State, 106 Minn. 392, 119 N. W. 408 (1909). 

Although there appears to be no direct authority, the proper state officials 

might be enjoined from certifying the result of a pledged convention if it were 

considered unconstitutional. Cf. Hawke v. Smith, 253 U. S. 221 (1920). 


CoNsTITUTIONAL LAw—Dve Process or Law — Frxinc oF MINIMUM 
MiILK Prices. — After a legislative finding that demoralizing competition was 
endangering the constant supply of milk and preventing orderly marketing, 
a New York statute declared that the milk industry was affected with a 
public interest and established a board for its control. N. Y. Acrr. & M. Law, 
§§ 300-19 (1927), as added by N. Y. Laws 1933, c. 158. The board was re- 
quired to set minimum retail and wholesale prices for milk and empowered to 
fix maximum prices. Such orders were given the force of law and their 
violation made a criminal offense. The act was made effective only until 
March 31, 1934. The board fixed the minimum price to consumers at nine 
cents a quart. The defendant sold two quarts of milk and a loaf of bread 
for eighteen cents. He was convicted and appealed from an affirmance by 
the county court, claiming that the statute violated the due process clauses 


; 
| 
| 
a 
| 
| 
| 
| 
| 
» 
| 
| 
| 
| 
q 
i 


1933] RECENT CASES 131 


of both the New York and Federal Constitutions. Held, that the statute 
was a proper exercise of the police power. Conviction affirmed. One judge 
dissented. People v. Nebbia, 262 N. Y. 259, 186 N. E. 694 (1933). Probable 
jurisdiction noted by the United States Supreme -Court, Oct. 23, 1933. 

The vital necessity of an adequate supply of wholesome milk has led the 
courts to permit an unusual degree of regulation in the dairy industry, in- 
cluding inspection of farms, herds, and barns; inoculation and testing of cows; 
setting of milk standards, prevention of adulteration, and control of con- 
tainers; and licensing and bonding of dealers. Cf., e.g., Lieberman v. Van de 
Carr, 199 U. S. 552 (1905); Adams v. Milwaukee, 228 U. S. 572 (1913); 
People v. Perretta, 253 N. Y. 305, 171 N. E. 72 (1930); Cofman v. 
Ousterhous, 40 N. D. 390, 168 N. W. 826 (1918), Note (1922) 18 A. L. R. 
235. The declared purposes of the price-fixing provision were both the pro- 
tection of the milk industry and the assurance to consumers of a continuous 
supply of milk through more orderly distribution and the prevention of milk 
strikes. But between the prescribing of conditions of production and the 
control of prices the Supreme Court has drawn a sharp distinction: price 
fixing is sustained only for industries “affected with a public interest ”. 
Munn v. Illinois, 94 U. S. 113 (1876); Williams v. Standard Oil Co., 278 U.S. 
235 (1929); see Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 
522 (1923). This test has been criticized as indefinite and unsound in the 
dissenting opinions of the Court, which suggest that price control should be 
allowed whenever competitive bargaining ceases to be an efficient regulator 
of business. See Tyson v. Banton, 273 U.S. 418, 451-52 (1927); Ribnik v. 
McBride, 277 U. S. 350, 360 (1928); cf. New State Ice Co. v. Liebmann, 285 
U. S. 262, 301 (1932); see McAllister, Lord Hale and Business Affected with 
a Public Interest (1930) 43 Harv. L. Rev. 759; Hamilton, Affectation with 
Public Interest (1930) 39 YALE L. J. 1089. If the minority test were applied 
to the milk industry, it is probable that price regulation would be permitted, 
for experience over a long period seems to show that competition does not 
adequately adjust the supply of milk to demand. See Manley, Constitution- 
ality of Regulating Milk as a Public Utility (1933) 18 Corn. L. Q. 410; Note 
(1933) 42 YALE L. J. 1259. But in recent decisions the Supreme Court has 
construed the public interest category narrowly and has indicated by dicta 
that, at least in normal times, dairying or food production would not be 
included. Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 522, 
537 (1923); Ribnik v. McBride, 277 U.S. 350, 357 (1928); New State Ice 
Co. v. Liebmann, 285 U. S. 262, 277 (1932); cf. German Alliance Ins. Co. v. 
Kansas, 233 U. S. 389, 411 (1914). It seems likely, therefore, that price 
regulation would not be sustained as a permanent measure. Cf. Fairmont 
Creamery Co. v. Minnesota, 274 U. S. 1 (1927). But the abnormal condi- 
tions in the industry and the fact that the law was limited to a single year 
may persuade the Court to sustain the legislation as a temporary expedient. 
Cf. Wilson v. New, 243 U. S. 332 (1917); Block v. Hirsh, 256 U. S. 135 
(1921); Marcus Brown Holding Co. v. Feldman, 256 U. S. 170 (1921). See 
Some Legal Aspects of the National Industrial Recovery Act (1933) 47 Harv. 
L. REv. 85, 92. Even if, as the dissenting judge believed, relief of the pro- 
ducers was the essential object of the act, the amelioration of a minority group 
may be a proper exercise of the police power. Knoxville Iron Co. v. Harbison, 
183 U.S. 13 (1901); McLean v. Arkansas, 211 U. S. 539 (1909). 


ConsTITUTIONAL LAw—DveE Process or Law: Property — STATUTE 
CuHancinc Status oF Property oF ONE Movinc INTO StaTE. — The Cali- 
fornia Civil Code provides, “ All . . . property acquired after marriage by 
either husband or wife, or both, including real property situated in this 
state, and personal property wherever situated, . . . acquired while domi- 
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ciled elsewhere, which would not have been the separate property of either 
if acquired while domiciled in this state, is community property; .. .” CAL. 
Crv. Cope (Deering, 1931) § 164. The decedent and his wife moved from 
' Montana to California, taking with them personal property which was, by 
the Montana law, the separate property of the husband but which fell 
within the above statute. The decedent by will attempted to dispose of this 
personalty as his separate property. After his death, his widow petitioned 
for distribution to her of one-half the estate. The trial court denied the 
petition on the ground that the statute was unconstitutional. From an af- 
firmance by the district court of appeals, petitioner appealed. Held, that 
the statute was not unconstitutional as a deprivation of property without 
due process of law. Order reversed. Jn re Thornton’s Estate, 19 Pac.(2d) 
778 (Cal. 1933). 5 
Marital rights in personal property acquired in one state will be recognized 
on change of domicil to another state, by an established principle of con- 
flict of laws. Brookman v. Durkee, 46 Wash. 578, 90 Pac. 914 (1907); see 
ConFiict oF Laws RESTATEMENT (Proposed Final Draft, 1930) § 314; Note . 
(1903) 57 L. R. A. 363. But in the absence of constitutional prohibition, 
this principle must give way before a statutory policy of the forum. Smith v. 
McAtee, 27 Md. 420 (1867); see 3 BEALE, CASES ON ConFLict or Laws 
(1st ed. 1902) 504. The court in the instant case admitted that the above 
statute, if valid, takes from a husband valuable property rights, namely, the 
rights to make a gift of personalty and to convey or encumber realty, with- 
out written consent by the wife. See Car. Crv. Cope (Deering, 1931) §§ 172, 
172a. Such a statute seems to violate the due process clause of the Federal 
Constitution and at least one court has made a suggestion to this effect. See 
Brookman v. Durkee, supra, at 583, 90 Pac. at 915; McKay, ComMMUNITY 
Property (2d ed. 1925) 430; Note (1922) 10 Cauir. L. REv. 154, 158. But 
see Note (1927) 15 Catir. L. REV. 399, 406; (1932) 20 Cauir. L. REv. 201, 
202. The California Supreme Court has often held that the community 
statutes cannot be given a retroactive construction so as to deprive a citizen 
of the rights in question if acquired in California. Spreckels v. Spreckels, 
116 Cal. 339, 48 Pac. 228 (1897); Roberts v. Wehmeyer, 191 Cal. 601, 218 
Pac. 22 (1923); cf. Estate of Drishaus, 199 Cal. 369, 249 Pac. 515 (1926). 
The court here insisted, however, that property rights acquired by the law of 
another state are not likewise protected by the due process clause. As au- 
thority for this proposition, the court cited cases in which the Michigan 
Supreme Court refused to recognize, as against domestic creditors, chattel 
mortgages executed in other states and not recorded in Michigan. Boydson 
v. Goodrich, 49 Mich. 65, 12 N. W. 913 (1882); Corbett v. Littlefield, 84 
Mich. 30, 47 N. W. 581 (1890); see Note (1928) 57 A. L. R. 702. These 
cases do not support the California court’s proposition, however, inasmuch 
as it would be constitutional for the Michigan legislature to make a recording 
act retroactive and thus deny the validity of mortgages previously executed 
in its own state, unless the statute were complied with. Jackson v. Lamphire, 
3 Pet. 280 (U.S. 1830); cf. Louisiana v. New Orleans, 102 U. S. 203 (1880). 
Furthermore, the statutory attempt to take from former citizens of sister 
states rights which cannot be taken from other citizens of California would 
seem to create an unreasonable classification, denying to the new citizens the 
equal protection of the laws. And deprivation of property as a condition to 
the acquisition of a domicil appears contrary to the privileges and immuni- 
ties clause of the Federal Constitution as an unwarranted restriction on the 
right of all citizens to move freely from state to state and reside wher- 
ever they desire. Smith v. Moody, 26 Ind. 299 (1866); see Corfield v. 
Coryell, 4 Wash. 371, 380 (C, C. D, Pa. 1823); Slaughter House Cases, 
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16 Wall. 36, 75, 76 (U. S. 1872); 1 Cootey, CoNsTITUTIONAL LIMITATIONS 
(8th ed. 1927) 46. Nor would it seem that the statute can be justified as 
a police power measure. The unrestricted enjoyment of property, so long 
as the use is harmful to no one and so long as there is no exigency reasonably 
suggesting the necessity for a legislative remedy, should not be impaired. 
Cf. State ex rel. Lachtman v. Houghton, 134 Minn. 226, 158 N. W. 1017 
(1916); 2 CooLey, ConsTITUTIONAL LimitTaTIons (8th ed. 1927) 1224-27. If 
this statute accomplished only the result of the instant case, it would not be 
unconstitutional for the due process clause does not protect the testamen- 
tary power of disposition. See United States v. Perkins, 163 U. S. 625, 627 
(1896); 1 WorRNER, THE AMERICAN LAW OF ADMINISTRATION (3d ed. 
1923) §17. But since the wording of the statute makes severance impossible 
and since the imposition of all the community property limitations seems to 
be the purpose of the act, the statute appears to be unconstitutional im toto. 
Attorney-General v. Dover, 62 N. J. L. 40, 40 Atl. 640 (1898); see Poin- 
dexter v. Greenhow, 114 U. S. 270, 304 (1884); 1 SUTHERLAND, STATUTORY 
ConsTRUCTION (2d ed. 1904) §§ 301, 302. But see Note (1927) 15 CALIF. 
L. REV. 399, 404. 


ConsTITUTIONAL LAW — SEPARATION OF PowERS — REDUCTION OF SAL- 
ARIES OF JUDGES OF DistRICcT OF COLUMBIA AND Court oF CLarIms. — Con- 
gress, in 1932, reduced the “ salaries . . . of all judges (except judges whose 
compensation may not, under the Constitution, be diminished during their 
continuance in office) . . .” at a specified per centum rate. 47 STAT. 401 
(1932). Plaintiffs were judges of the Supreme Court of the District of 
Columbia, the Court of Appeals of the District of Columbia, and the Court 
of Claims. Their salaries, as judges of legislative courts, had been reduced 
by the Comptroller-General of the United States pursuant to the statute. 
Suit was brought in the Court of Claims to recover the amount of the deduc- 
tion enforced up to that time. That court certified to the Supreme Court the 
question of the applicability of the statute to the various plaintiffs. Held, 
that salaries of the judges of the District were protected by the Constitution 
against reduction. O’Donoghue v. United States, 289 U. S. 516 (1933). But 
salaries of the judges of the Court of Claims were not. Wéilliams v. United 
States, 289 U. S. 553 (1933). 

Prior to 1923, the prevailing opinion was, as the O’Donoghue case now 
holds, that the courts of the District of Columbia were constitutional courts 
organized under Article III, § 1 of the Constitution. See Burpick, THE Law 
OF THE AMERICAN CONSTITUTION (1922) 92; Dopp, GOVERNMENT OF THE 
District oF CoLuMBIA (1909) 136. But see McCain, CoNsTITUTIONAL 
Law IN THE UNITED StaTES (1913) §165. From that time the Supreme 
Court, in a series of dicta culminating in an elaborate opinion rendered by 
Mr. Justice Van Devanter in 1929, seemed to establish conclusively that the 
courts of the District were legislative. See Keller v. Potomac Elec. Power 
Co., 261 U.S. 428, 443 (1923); Postum Cereal Co. v. California Fig Nut Co., 
272 U. S. 693, 700 (1927); Ex parte Bakelite Corp., 279 U. S. 438, 450 
(1929); Federal Radio Comm. v. General Elec. Co., 281 U. S. 464, 468 
(1930); Katz, Federal Legislative Courts (1930) 43 Harv. L. Rev. 894, 899- 
903. In the Keller, Postum Cereal, and Radio Commission cases the Court 
held that administrative duties could be imposed on the courts of the District, 
duties which both the Supreme Court and the lower federal courts have from 
the beginning held that Congress may not impose on constitutional courts. 
Hayburn’s Case, 2 Dall. 409 (U. S. 1792); United States v. Ferreira, 13 How. 
40 (U. S. 1852); In re Canada No. Ry. v. International Bridge Co., 7 Fed. 
653 (N. D. N. Y. 1880); see Note (1933) 46 Harv. L. Rev. 677, 680. The 
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present Court, expressly renouncing the earlier dicta, yet apparently still ap- 
proving Congressional imposition of administrative duties, resolves the di- 
lemma by declaring the courts of the District to be a unique exception to 
the rule which forbids imposing such duties upon constitutional courts. This 
is said to be so because Congress, in establishing courts for the District, ex- 
ercises dual powers derived both from Article III and from the plenary grant 
of authority over the District in Article I, §8. See 289 U. S. at 546-47; cf. 
Pitts v. Peak, 50 F.(2d) 485, 487 (App. D. C. 1931). The courts of the ter- 
ritories, over which Congress has similar power, are differentiated on the 
ground that their “temporary ” and “ ephemeral ” nature makes them “ in- 
capable of receiving ” the judicial power of Article III. See American Ins. 
Co. v. Canter, 1 Pet. 511, 546 (U. S. 1828); McAllister v. United States, 141 
U. S. 174, 187-88 (1891). Doubtless the Court was influenced by the de- 
sirability of an independent judiciary. Yet the solution was plainly a de- 
parture, pro tanto, from the doctrine which forbids commingling of judicial 
and administrative functions in a constitutional court. The existence of in- 
dependent Congressional power over the District can scarcely justify this 
result, since it had not previously been forbidden on the ground that Congress 
lacked independent basis for action. Particularly as concerns the jurisdic- 
tion of the courts of the District over non-local matters, every consideration 
of the separation of powers which condemns their commingling in the tradi- 
tional constitutional courts would now seem relevant to condemn it in the 
courts of the District of Columbia. See Hughes, Van Devanter and Cardozo, 
dissenting, 289 U.S. at 552-53. 

The Williams case involved a similar renunciation of earlier dicta to the 
contrary. See, e.g., United States v. Klein, 13 Wall. 128, 145 (U. S. 1871); 
United States v. Union Pacific R. R., 98 U. S. 569, 603 (1879); cf. Miles v. 
Graham, 268 U. S. 501 (1925). But in contrast with the O’Donoghue case, 
the view adopted was in accord with the dicta of Mr. Justice Van Devanter 
in the Bakelite opinion, which had been accepted as authoritative. See Katz, 
supra, at 906-07. After declaring that the Court of Claims could not be dif- 
ferentiated from the Court of Customs Appeals, whose status as a legislative 
court the Bakelite case had squarely adjudicated, the Court went on to sup- 
port its decision on independent grounds, leading it into an important ex- 
planation of the nature of the federal judicial power and the basis of its own 
appellate jurisdiction over the legislative courts. Previous statements of the 
Court had indicated that the Court of Claims exercised the judicial power of 
Article III by virtue of the provision extending it “ to controversies to which 
the United States is a party”. See Minnesota v. Hitchcock, 185 U. S. 373, 
386 (1902); Kansas v. United States, 204 U.S. 331, 342 (1907). Relying on 
the omission of the word “ all” which appears in the provisions immediately 
preceding, and on the traditional immunity of the sovereign from suit, it con- 
cluded that the clause extends only to suits in which the United States is a 
party plaintiff. See 289 U. S. at 572-78; cf. Note (1933) 46 Harv. L. Rev. 
677, 683. This involved obvious difficulties with respect to both the appellate 
jurisdiction of the Supreme Court, and the concurrent jurisdiction of the 
district courts with the Court of Claims under the Tucker Act. See 24 Srar. 
505 (1887), 28 U. S. C. §41(20) (1926). The difficulties were met by the 
first clear statement that the Court has ever made that the provisions of 
Article III do not exhaust the judicial power of the federal courts. See Katz, 
supra at 918; cf. American Ins. Co. v. Canter, 1 Pet. 511, 546 (U. S. 1828); 
Levin v. United States, 128 Fed. 826, 828 (C. C. A. 8th, 1904). But cf. Kansas 
v. Colorado, 206 U. S. 46, 83 (1907). The far-reaching implications of this 
doctrine, combined with the novelty of the mixed status of the courts of the 
District of Columbia, seem only further to unsettle a body of doctrine already 
very obscure. 
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CORPORATIONS — DISREGARDING CORPORATE FICTION — AVOIDANCE OF Con- 
TRACT LIABILITY BY DISSOLUTION AND REORGANIZATION. — Corporation A 
contracted with the plaintiff union to employ only union men. For the ex- 
press purpose of continuing in the same business with an open shop, the cor- 
poration discharged its men and discontinued business, as it had a right to do 
under the contract. Its stockholders then organized corporation B, which 
carried on the business with the same property, stockholders, and officers, but 
employed non-union men. Plaintiff filed a bill against both corporations to 
enjoin the violation of the contract and to recover damages. From a decree 
dismissing the bill, plaintiff appealed. Held, that despite the motive of the 
incorporators to escape an existing obligation, corporation B was not bound 
by the contract of corporation A. Decree affirmed. Berry v. Old South En- 
graving Co., 186 N. E. 601 (Mass. 1933). 

In allowing use of the corporate fiction to avoid present obligations, the case 
is apparently opposed to the trend of decisions. See Canfield, Scope of 
the Corporate Entity Theory (1917) 17 Cou. L. Rev. 128, 141; cf. Rapid 
Transit Subway Constr. Co. v. New York, 259 N. Y. 472, 182 N. E. 145 
(1932); Home Fire Ins. Co. v. Barber, 67 Neb. 644, 93 N. W. 1024 (1903); 
Hart Steel Co. v. Railroad Supply Co., 244 U. S. 294 (1917). Where a cor- 
poration in fraud of creditors transferred its assets to a new company, the 
creditors were allowed to reach the assets without regard to the corporate 
form. Kellogg v. Douglas Co. Bank, 58 Kan. 43, 48 Pac. 587 (1897); Stan- 
ford Hotel Co. v. Schwind Co., 180 Cal. 348, 181 Pac. 780 (1919); cf. Sha- 
piro v. Wilgus, 287 U. S. 348 (1932). A corporation formed to prevent 
liability for profits of an illegal contract did not protect the stockholders. 
Brundred v. Rice, 49 Ohio St. 640, 32 N. E. 169 (1892). Nor did a corpora- 
tion organized to hold bank stock preclude statutory liability. Corker v. Soper, 
53 F.(2d) 190 (C. C. A. 5th, 1931), cert. denied, 285 U. S. 540 (1932), - 
(1932) 45 Harv. L. Rev. 580. Obligations under a lease were not evaded by 
use of the corporate device. Higgins v. California Petroleum Co., 147 Cal. 
363, 81 Pac. 1070 (1905). And a domestic subsidiary corporation did not 
evade local income taxes by making an altruistic contract with its parent 
corporation. Palmolive Co. v. Conway, 56 F.(2d) 83 (C. C. A. 7th, 1932); 
cf. Buick Motor Co. v. Milwaukee, 48 F.(2d) 801 (C. C. A. 7th, 1931), cert. 
denied, 284 U. S. 655 (1931). Where a company guaranteed payment of 
dividends on preferred stock of a subsidiary, it did not relieve itself of the 
obligation by voting the common stock of the subsidiary to dissolve it. Out- 
water v. Public Serv. Corp. of N. J., 103 N. J. Eq. 461, 143 Atl. 729 (1928), 
aff'd, 104 N. J. Eq. 490, 146 Atl. 916 (1929). Contra: Windmuller v. Stand- 
ard Distilling & Distributing Co., 114 Fed. 491 (C. C. D.N. J. 1902), 115 
Fed. 748 (S. D. N. Y. 1902). But a new company formed in good faith for 
the purpose of incorporating in another state has been held not bound by the 
merchandising contracts of its predecessor corporation, although it carried on 
the same business with the same officers and stockholders. Goldmark v. 
Magnolia Metal Co., 44 App. Div. 35, 60 N. Y. Supp. 425 (1899), aff'd, 170 
N. Y. 579, 63 N. E. 1117 (1902). The instant case apparently fails to dis- 
tinguish between the use of the corporate device to avoid future liabilities 
and its use to evade present obligations. See BALLANTINE, PrRIvATE Cor- 
PORATIONS (1927) § 6. 


FEDERAL Courts — JURISDICTION: Diversity oF CITIZENSHIP — STATUS 
oF UNINCORPORATED Civit Law AssoctaTION. — The government of Puerto 
Rico brought suit to recover taxes against a sociedad en comandita organized 
under the laws of Puerto Rico. The defendant removed to the federal dis- 
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trict court on the ground that none of its members was a resident of the island. 
39 Stat. 965 (1917), 48 U. S. C. § 863 (1926). The plaintiff’s motion to 
remand was denied. From a judgment dismissing the case on the merits, 
the plaintiff appealed. Held, that since the personality of the sociedad is so 
complete in Puerto Rican law, for the purposes of federal jurisdiction it has 
a citizenship distinct from that of its members. Judgment reversed, with 
instructions to remand to the insular court. People of Puerto Rico v. Russell 
& Co., 288 U. S. 476 (1933). 

Two views may be taken of the results of this decision. It may be that 
the Court has decided to accord, for purposes of jurisdiction, legal personal- 
ity to the analogous limited partnerships and limited partnership associa- 
tions which exist in some states. Compare COpIco p—E CoMERICO DE PUERTO 
Rico (1932) tit. II, §§ 122-27, 133-56 with Pa. Stat. ANN. (Purdon, 1930) 
tit. 59, §§ 171-311, 341-444. This would in effect overrule several prior de- 
cisions, however. Great Southern Hotel Co. v. Jones, 177 U.S. 449 (1900); 
Carnegie, Phipps & Co., Lid. v. Hulbert, 53 Fed. 10 (C. C. A. 8th, 1892); 
see People of Porto Rico v. Fortuna Estates, 279 Fed. 500, 505 (C. C. A. tst, 
1922); (1933) 33 Cox. L. Rev. 540. But the presentation of the jurisdic- 
tional point in the Great Southern case was very meagre. See Supplemental 
Memoranda for Respondent, Great Southern Hotel Co. v. Jones, supra. 
And apparently the attention of the Court was not called to the decisions 
in the lower federal courts holding that these associations were legal en- 
tities for diversity of citizenship purposes. Amdrews Bros. v. Youngstown 
Coal & Coke Co., 86 Fed. 585 (C. C. A. 6th, 1898); Bushnell v. Park Bros. 
& Co., 46 Fed. 209 (C. C. S. D. N. Y. 1891). On the other hand, the Court 
may still intend to apply the rule of the Great Southern case to suits arising 
in jurisdictions having 2 common-law background even though the statutes 
of that jurisdiction recognize the entity of the organization. The common 
law has never considered any organization other than a corporation to be 
entitled to complete juristic personality. See Brown v. Protestant Episco- 
pal Church, 8 F.(2d) 149, 150 (E. D. La. 1925); Ex parte Edelstein, 30 
F.(2d) 636, 637 (C. C. A. 2d, 1929); Levering & Garrigues v. Morrin, 
61 F.(2d) 115, 117 (C. C. A. 2d, 1932); Dodd, Dogma and Practice in the 
Law of Associations (1929) 42 Harv. L. Rev. 977, 981. And the contrary 
doctrine of the civil law seemed to be the basis of the Court’s decision. 
See 1 THALLER ET PERCEROU, TRAITE ELEMENTAIRE DE Drorr COMMERCIAL 
(1931) §§ 254-74, 309; 1 Pic, Des Socrttes CommeERcrALEs (2d ed. 1925) 
§§ 174-82. Support for such a distinction is found in the decisions holding 
that constitutional questions arising in our insular possessions having a civil 
law background are to be treated differently from those arising in continental 
America. Downes v. Bidwell, 182 U.S. 244 (1901); Dorr v. United States, 
195 U. S. 138 (1904); Balzac v. People of Porto Rico, 258 U. S. 298 (1922). 
But to allow the nature of the association to be determined by local law 
would seem to be contrary to the rule that the law of the forum determines 
who are parties. New York Evening Post Co. v. Challoner, 265 Fed. 204 
(C. C. A. 2d, 1920); Bullock v. Caird, L. R. 10 Q. B. 276 (1875); cf. 
Thomas v. Board of Trustees, 195 U. S. 207, 216 (1904). But cf. General 
Steam Navigation Co. v. Guillou, 11 M. & W. 877 (1843). But assuming 
that the distinction which the Court draws is valid, it is not clear whether 
the same juristic personality would be given to a similar association or- 
ganized in a state such as Louisiana and recognized as a legal entity by the 
law of that jurisdiction. Compare Liverpool, B., & R. Nav. Co. v. Agar & 
Lelong, 14 Fed. 615 (C. C. E. D. La. 1882) (recognizing separate entity) 
in a Rice Mill Co. v. Neumond, 199 Fed. 800 (E. D. La. 1912) 
contra). 
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Income Taxes — Wo 1s SuByEct TO TAX— TAXATION TO SETTLOR OF 
INCOME FROM IRREVOCABLE TRUSTS UsED TO Pay Lire INSURANCE PRE- 
miums. — The taxpayer created five irrevocable trusts, the income to be used 
to pay premiums on policies of insurance on the taxpayer’s life. The trustee 
was assigned the policies and authorized to exercise complete control over 
them. It was named beneficiary of the policies but was to hold the proceeds 
and the corpus of the trusts for relatives of the insured. The insured re- 
linquished all power to change the beneficiary. The tax commissioner as- 
sessed the income from the trusts as part of the settlor’s income, as the 
Revenue Act specifically authorized. 43 Stat. 277 (1924), 26 U. S. C. § 960 
(1926). An affirmance by the Board of Tax Appeals was reversed by the 
Circuit Court of Appeals for the Eighth Circuit, and certiorari was granted 
by the Supreme Court. Held, that the tax to the settlor of the trusts was 
valid. Judgment reversed. Four justices dissented. Burnet v. Wells, 289 
U.S. 670 (1933). 

The decision goes beyond any previous Supreme Court case in effecting the 
policy frequently declared that “ taxation is not so much concerned with the 
refinements of title as it is with the actual command over the property taxed 
— the actual benefit for which the tax is paid.” See Corliss v. Bowers, 281 
U. S. 376, 378 (1930); Tyler v. United States, 281 U. S. 497, 503 (1930), 
(1930) 44 Harv. L. Rev. 130; Burnet v. Guggenheim, 288 U. S. 280, 283 
(1933). The four dissenting justices believed the tax unconstitutional as 
taxation of “ the income of A as the income of B,” which has been held a 
denial of due process where a husband was taxed on the combined income of 
himself and his wife. Hoeper v. Tax Comm. of Wisconsin, 284 VU. S. 206 
(1931), (1932) 45 Harv. L. Rev. 740. But taxation to the assignor of irrevo- 
cably assigned earnings and profits has been upheld. Lucas v. Earl, 281 
U. S. 111 (1930), Note (1930) 43 Harv. L. Rev. 1282; Burnet v. Leininger, 
285 U. S. 136 (1932). Payment by a third party of a taxpayer’s debt has 
been held to be income of the latter. Old Colony Trust Co. v. Commissioner 
of Int. Rev., 279 U. S. 716 (1929); United States v. Boston & Maine R. R., 
279 U. S. 732 (1929). Where legal title is vested in a trustee, the settlor may 
be assessed for the income on the theory that he retains actual control if he 
reserves the right to revoke either alone or with a disinterested third party. 
Corliss v. Bowers, supra, (1929) 42 Harv. L. Rev. 958; Reinecke v. Smith, 
289 U. S. 172 (1933), (1933) 33 Cox. L. REv. 756, (1933) 46 Harv. L. Rev. 
717; cf. DuPont v. Commissioner of Int. Rev., 289 U.S. 685 (1933). But 
it is the actual control that permits such treatment, and a trust which is revo- 
cable only in conjunction with a beneficiary is not regarded as a part of 
the settlor’s estate but “ passed as completely from any control by decedent 
which might inure to his own benefit as if the gift had been absolute.” 
Reinecke v. Northern Trust Co., 278 U.S. 339, 346 (1929), (1929) 42 Harv. 
L. Rev. 833. A gift tax on the creation of an irrevocable trust has recently 
been held valid. Burnet v. Guggenheim, supra, (1933) 81 U. or Pa. L. Rev. 
776. Apparently the only substantial basis for reconciling the present de- 
cision with the Hoeper, Northern Trust, and Guggenheim cases lies in the 
use of the income to pay premiums of policies on the settlor’s life. Where 
power to change the beneficiary of a policy is reserved by the insured, the 
proceeds are taxable as part of his estate. Chase Nat. Bank v. United 
States, 278 U. S. 327 (1929); Heiner v. Grandin, 44 F.(2d) 141 (C. C. A. 3d, 
1930), cert. denied, 286 U. S. 561 (1932). But where the beneficiary is un- 
changeable, as in the instant case, the taxation of the proceeds of such policies 
to the insured’s estate is of questionable validity. See Lewellyn v. Frick, 268 
U. S. 238, 251 (1925); Surrey and Aronson, Inter Vivos Transfers and the 
Federal Estate Tax (1932) 32 Cou. L. Rev. 1332, 1362. The reasoning of 
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the majority of the present Court rests upon the benefit to the insured from 
the protection for his dependents and the fulfillment of a moral obligation 
which would otherwise be cared for out of the insured’s own funds. The 
limits of such a doctrine are not clear; the decision raises again the questions 
of family and community income and whether the head of a family may not 
be taxed for the total income. Cf. Hoeper v. Tax Comm. of Wisconsin, 
supra; Poe v. Seaborn, 282 U.S. 101 (1930), (1931) 44 Harv. L. REv. 652; 
Bruton, Taxation of Family Income (1932) 41 YALE L. J. 1172. 


INJUNCTIONS — PuBLIC OFFICERS IMMUNITY OF PRESIDENT AND His 
AcENTs. — By §9(c) of the National Industrial Recovery Act the Presi- 
dent was authorized to prohibit shipment in interstate commerce of pe- 
troleum produced in violation of state laws. This power the President dele- 
gated to the Secretary of the Interior under § 2(b) of the Recovery Act. 
The Texas Railroad Commission issued an order limiting oil production. 
The plaintiff, alleging that § 9(c) was unconstitutional, sought to enjoin the 
Secretary of the Interior from enforcing a regulation ‘prohibiting the inter-~ 
state transportation of oil produced in violation of the Texas order. Held, 
alternatively, that the executive power of the President may not be restrained. 
Preliminary injunction refused. Southport Petroleum Co. v. Ickes, 1 U. S. 
Wkly. L. J., Aug. 22, 1933, at 473 (Sup. Ct. D. C. 1933). 

To require a person against whom a statute of ‘doubtful constitutionality 
is about to be enforced to await official action would often impose hardship, 
particularly where the attendant publicity would be unfavorable or the 
penalties for violation heavy. The constitutionality’of a statute may usually 
be determined by seeking to enjoin its enforcement. Hammer v. Dagenhart, 
247 U.S. 251 (1918); Hill v. Wallace, 259 U. S. 44 (1922). Where the head 
of a government department was by statute appointed the administrative 
official, process to restrain wrongful action either in excess of his authority 
or under authority not validly conferred has been allowed. Noble v. Union 
River Logging R. R., 147 U. S. 165 (1893) (Secretary of the Interior and 
Comm’r of the General Land Office); Philadelphia Co. v. Stimson, 223 U. S. 
605 (1912) (Secretary of War); cf. Marbury v. Madison, 1 Cranch 137 
(U.S. 1803) (Secretary of State). But where attack was made upon the con- 
stitutionality of the Reconstruction Act, which appointed President Johnson 
the administrator, the Court held that an injunction would not issue against 
the President, and the question of constitutionality was not examined. Mis- 
sissippi v. Johnson, 4 Wall. 475 (U. S. 1867). In no case where the head 
of a department has been enjoined was he acting as an agent of the President, 
but in the principal case the Secretary of the Interior was acting for President 
Roosevelt. The status of Administrator Johnson as head of the enforcement 
of other provisions of the National Industrial Recovery Act is similar. The 
Supreme Court has declared that the head of a department when acting under 
the direct control of the President is not amenable to process. See Marbury 
v. Madison, supra, at 166; Kendall v. United States, 12 Pet. 524, 610 (U. S. 
1838). But the President’s immunity is attributable mainly to the Court’s 
doubt of its power to enforce a decree against him and to its reluctance di- 
rectly to coerce the chief executive. See Marbury v. Madison, supra, at 166; 
Mississippi v. Johnson, supra, at 500; 3 WILLOUGHBY, CONSTITUTIONAL LAW 
(2d ed. 1929) 1497-1500; cf. Appeal of Hartranft, 85 Pa. 433 (1878). These 
reasons apparently afford adequate basis for making the immunity personal 
to the President, and their force seems largely spent when they are applied 
to his agents. 


INSURANCE — AUTOMOBILE LIABILITY INSURANCE — POWER OF COMPANY’S 
ATTORNEYS TO BIND INSURED BY SETTLEMENT. — The defendant was insured 
under a policy empowering the company to undertake the settlement of all 
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claims and defense of all suits, and forbidding his interference in any pro- 
ceedings. The plaintiff brought an action for damages against the defendant, 
and in compliance with the terms of the policy, the defendant delivered the 
summons to the company and thereafter verified the answers prepared by its 
attorneys, who became his attorneys of record. After a jury had been drawn, 
the counsel for both litigants announced in open court that a settlement had 
been reached. The agreed sum was within the policy coverage. Although 
the defendant had taken no part in the settlement, he learned of it immedi- 
ately thereafter. ‘he insurer sent a check to the plaintiff for the sum agreed 
upon, but before it could be cashed, the insurer became insolvent. After the 
lapse of a year, during which the defendant made no attempt to repudiate the 
settlement, the plaintiff moved for judgment on the oral stipulation. The 
defendant contended that his attorneys of record represented him only 
nominally and that the settlement had been effected without his knowledge 
or consent. Held, that the defendant was bound by the compromise. Mo- 
7 aa Countryman v. Breen, 147 Misc. 246, 263 N. Y. Supp. 603 
1933). 

Whether under such a policy the insurer is the agent of the insured is left 
in doubt by the authorities. Implying the non-existence of agency are de- 
cisions that the provision surrendering control of litigation and settlement to 
the company is for its protection, and that it need not favor the interests of 
the insured over its own. St. Joseph’s Transfer & Storage Co. v. Employers’ 
Indemnity Corp., 224 Mo. App. 221, 23 S. W.(2d) 215 (1930); Streat Coal 
Co., Inc. v. Frankfort Gen. Ins. Co., 237 N. Y. 60, 142 N. E. 352 (1923); 
cf. Rollins v. Bay View Auto Parts Co., 239 Mass. 414, 132 N. E. 177 (1921). 
That the insured has relinquished control has led one court to conclude that 
the company is not his agent, nor its attorney his sub-agent. Attleboro Mfg. 
Co. v. Frankfort Marine, Accident & Ins. Co., 240 Fed. 573 (C. C. A. 1st, 
1917). But cf. Heller v. Alter, 143 Misc. 783, 257 N. Y. Supp. 391 (1932). 
Most courts find that the policy imposes no duty of care on the company to 
effect a settlement and do not speak in terms of agency. Best Bldg. Co. v. 
Employer's Liability Corp., 247 N. Y. 451, 160 N. E. 911 (1928); cf. Auer- 
bach v. Maryland Casualty Co., 236 N. Y. 247, 140 N. E. 577 (1923). But 
cf. McAleenan v. Mass. Bonding & Ins. Co., 173 App. Div. 100, 159 N. Y. 
Supp. 401 (1916), aff'd, 219 N. Y. 563, 114 N. E. 114 (1916). But a few 
courts have held that since the insured is aware of the adverse interest of 
the company, the policy may constitute it his agent, thereby creating a 
duty of care in settlement. Douglas v. U. S. Fidelity & Guaranty Co., 81 
N. H. 371, 127 Atl. 708 (1924); Hilker v. Western Automobile Ins. Co., 
204 Wis. 1, 231 N. W. 257 (1930). But cf. (1928) 77 U. or Pa. L. Rev. 
298. Some cases have apparently recognized that the insurer has some 
power to bind the assured. Althoff v. Torrison, 140 Minn. 8, 167 N. W. 
119 (1918); cf. New Amsterdam Casualty Co. v. East Tenn. Tel. Co., 139 
Fed. 602 (C. C. A. 6th, 1905), cert. denied, 201 U. S. 646 (1906); Burnham 
v. Williams, 198 Mo. App. 18, 194 S. W. 751 (1917). Such power seems 
implicit in decisions allowing the insured to recover for the company’s 
negligent defense of actions against him. Brown & McCabe, Stevedores, 
Inc. v. London Guarantee & Accident Co., 232 Fed. 298 (D. Ore. 1915); 
Stowers Furniture Co. v. American Indemnity Co., 15 S. W.(2d) 544 (Tex. 
Comm. App. 1929). But even if the policy be construed to create an agency 
relation, it is arguable that the company’s authority was conditional upon 
its discharging the obligation to the extent of the face of the policy. And 
if the authority was thus conditional, it seems that the defendant’s failure 
to repudiate would not constitute ratification, since the plaintiff would 
probably know that the company was in effect settling in its own behalf. 
Furthermore, the court’s suggestion that even in the absence of authority or 
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ratification, attorneys may bind their clients by reasonable settlements in 
open court seems contrary to a well settled rule. Precious v. O’Rourke, 270 
Mass. 305, 170 N. E. 110 (1930); Lewis v. Duane, 141 N. Y. 302, 36 N. E. 
322 (1894). Contra: Beliveau v. Amoskeag Mfg. Co., 68 N. H. 225 (1894). 


PROCEDURE — SUMMARY JUDGMENT — EXTENDING UsE oF MOTION FOR 
SUMMARY JUDGMENT TO DEFENDANT. — By a recent amendment of the New 
York Rules of Civil Practice, the defendant is permitted, in most of the com- 
mon forms of action or in any action where his defense is based on a record or 
document, to move for summary judgment upon affidavit that the plaintiff’s 
action is without merit. N. Y. Rules of Civil Practice, Rule 113 (as amended 
June 15, 1933), see 19 A. B. A. J. 504 (1933). ; 

This rule, the first move to make summary judgment procedure available 
to a defendant, is a significant forward step in the modern effort to combat 
the evils of trial delay. At least fifteen American jurisdictions, including 
New York, have adopted summary judgment procedures which allow the 
plaintiff, in certain specified actions, to attack his opponent’s defense by 
motion and affidavit on the ground that it presents no real issue of fact. N. Y. 
Rules of Civil Practice, Rule 113, supra; Micu. Comp. Laws (1929) § 14260; 
Va. Cove ANN. (Michie, 1930) § 6046; see Clark and Samenow, The Summary 
Judgment (1929) 38 YALE L. J. 423, 440-71. In some jurisdictions the de- 
fendant is allowed to raise by a motion for judgment certain affirmative 
defenses. See Itt. Rev. Stat. (Cahill, 1933) c. 110, § 176; N. J. Comp. Stat. 
(Supp. 1915) §§ 159, 160, p. 1214; CLARK, Cope PLEADING (1928) 386. In 
others, such a motion, like the common-law demurrer, attacks only defects in 
the complaint. See Micu. Comp. Laws (1929) § 14120. And even under 
the more liberal statutes, the motion for judgment has been held to admit the 
allegations of the complaint. Sly v. Van Lengen, 120 Misc. 420, 198 N. Y. 
Supp. 608 (1923); see N. Y. Rules of Civil Practice, Rule 107, MEDINA, NEW 
York Crvit Practice MANvAL (3d ed. 1932) 332; cf. Camp v. Reeves, 209 
App. Div. 488, 494, 205 N. Y. Supp. 259, 264 (1924). The instant rule, how- 
ever. gives the defendant, as well as the plaintiff, a broad weapon with which 
to end groundless litigation quickly. There is no reason to doubt its con- 
stitutionality, inasmuch as the same motion on the plaintiff’s side has been 
held not to deprive the defendant of the right to trial by jury. Fidelity & 
Deposit Company of Maryland v. United States, 187 U. S. 315 (1902); Gen- 
eral Inv. Co. v. Interborough Rapid Transit Co., 235 N. Y. 133, 139 N. E. 
216 (1923). In addition, this rule removes the inequality of extending only 
to the plaintiff the power to force his opponent to disclose his case in advance 
of trial. See People’s Wayne County Bank v. Wolverine Box Co., 250 Mich. 
273, 284, 230 N. W. 170, 174 (1930). The amendment is in line with other 
modern procedural devices, such as discovery before trial, designed to clear 
trial dockets. A coupling of this summary judgment procedure with unre- 
stricted pre-trial discovery would seem highly desirable; either party could 
thus force his opponent not only to make affidavits as to the merits of his 
case but also to submit to an examination. See Sunderland, Scope and Method 
of Discovery Before Trial (1933) 42. YALE L. J. 863, 872; RAGLAND, D1s- 
COVERY BEFORE TRIAL (1932) 217. 


RESTRAINT OF TRADE — Contracts Not To ENGAGE IN CERTAIN BUSINESS 
— RESTRAINING AGREEMENT Not ANCILLARY TO ANOTHER CONTRACT. — The 
plaintiff alleged that he and the defendants each owned and operated a theatre 
on the same street; that the defendants, in return for money, notes, and 
stock paid them by the plaintiff, agreed to discontinue forever the use of their 
building as a theatre; that the defendants, in breach of the contract, con- 
tinued to operate the theatre. A demurrer to the bill was overruled, and the 
court issued an injunction in accordance with the terms of the contract. In 
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the court of appeals the decree was modified to operate no longer than the 
lives of the defendants. From the modified decree, the defendants appealed. 
Held, that since the restraint was reasonable, the contract was valid although 
there was no sale of the defendants’ assets. Judgment affirmed. Robey v. 
Plain City Theatre Co., 186 N. E. 1 (Ohio 1933). 

Most authorities state that it is the unqualified rule that a contract in re- 
straint of trade is invalid, despite the reasonableness of the restriction, unless 
it is ancillary to a transfer of the assets of the business, or to another lawful 
contract. Durbrow Commission Co. v. Donner, 201 Wis. 175, 229 N. W. 635 
(1930); see 3 WiLListon, Contracts (1920) § 1636; ANson, CoNnTRACTS 
(Corbin’s 4th Am. ed. 1924) § 259. Where no tangible property is con- 
nected with the business, agreements to refrain from competition have been 
upheld as ancillary to an implied sale of good will. Wood v. Whitehead Bros. 
Co., 165 N. Y. 545, 59 N. E. 357 (1901); National Benefit Co. v. Union 
Hosp. Co., 45 Minn. 272, 47 N. W. 806 (1891); see Pope, The Legal Aspect 
of Monopoly (1907) 20 Harv. L. Rev. 167,171. Anda few courts have gone 
so far as to utilize this reasoning where tangible property did exist but was 
not transferred. Mapes v. Metcalf, 10 N. D. 601, 88 N. W. 713 (1901); see 
Rowe v. Toon, 185 lowa 848, 854, 169 N. W. 38, 41 (1918); Brett v. Ebel, 
29 App. Div. 256, 258, 51 N. Y. Supp. 573, 574 (1898). Such an implied 
sale of good will appears to be a makeweight, for the formal difference be- 
tween it and an agreement to refrain from competition does not seem suffi- 
cient to warrant a difference in treatment. The instant case is one of several 
to repudiate the usual rule and to hold valid a restrictive agreement not 
subordinate to another contract. Cf. Horany v. Treese, 91 Okla. 264, 217 
Pac. 396 (1923); Leslie v. Lorillard, 110 N. Y. 519, 18 N. E. 363 (1888). 
This view leaves each case to be decided by balancing the necessity for pro- 
tection of the promisee’s business against the public’s interest in free com- 
petition. 


SPECIFIC PERFORMANCE — DEFENSES: PuBLIc PoLicy — ASsTHETIC CoN- 
SIDERATIONS AS BASIS FOR REFUSAL. — Defendants were trustees of property 
to be used for establishing a gallery of fine arts. Their predecessors as trustees 
had, in the proper exercise of discretion, given the plaintiffs a lease of cer- 
tain of the trust lands with an option to purchase. The plaintiffs exercised 
the option, and upon the defendants’ refusal to convey, filed a bill for specific 
performance. The defendants contended that a decree should not be granted 
because the land in question was essential to the development of beautiful 
approaches to the art gallery which they were to build on adjacent property. 
From an adverse decree the defendants appealed. Held, that specific per- 
formance be denied because (1) the plaintiffs were not properly incorporated 
to hold the land and, alternatively, (2) conveyance would interfere with the 
esthetic interests of the city. Reversed and remanded for assessment of 
age ‘apes Tennis Club of Kansas City v. Volker, 56 S. W.(2d) 9 

Mo. 1933). 

This novel to be the first case where a court of equity has declared civic 
beauty of sufficient importance to warrant a denial of specific performance. 
Public interest in the efficient operation of a railroad or in the integrity of a 
banking system has been deemed sufficient to warrant such refusal. Beasley 
v. Texas & Pac. Ry., 191 U.S. 492 (1903); Foll’s Appeal, 91 Pa. 434 (1879). 
But the law has been slow to recognize esthetic development as a public 
interest worthy of serious consideration. See Bland v. Moseley (1587) re- 
ported in William Aldred’s Case, 9 Co. 57b, 58b (1615); Shoemaker v. 
United States, 147 U. S. 282, 297 (1893); Note (1914) 27 Harv. L. Rev. 
571. The interest in beauty was first recognized by the courts in eminent 
domain proceedings. See Chandler, The Attitude of the Law Toward Beauty 


| 
| 


142 HARVARD LAW REVIEW [Vol. 47 


(1922) 8 A. B. A. J. 470, 472. And although apparently no case unequivocally 
declares mere adornment a purpose for which private property may be con- 
demned, it is now clear that such a taking for esthetic reasons will be upheld 
where even a remote practical consideration can be invoked in its support. 
Attorney General v. Williams, 174 Mass. 476, 55 N. E. 77 (1899); Matter of 
Clinton Ave., 57 App. Div. 166, 68 N. Y. Supp. 196 (1901). The Supreme 
Court of the Philippines has declared the: protection of natural scenery a 
legitimate exercise of the police power. Churchill v. Rafferty, 32 Philipp. 
580 (1915). No American court purports to go so far, and it is uncertain just 
how much practical justification must be found before a regulation in the 
interests of beauty will be upheld. Cf. Euclid v. Ambler Realty Co., 272 
U. S. 365 (192); State ex rel. Civello v. New Orleans, 154 La. 271, 97 So. 
440 (1923); see Note (1916) 29 Harv. L. REv. 860; (1932) 46 Harv L. Rev. 
157. But in no such cases were the courts confronted with the problem of 
what constitutes beauty; they had merely to recognize its pursuit as a matter 
of public concern and to decide whether or not the legislature had adopted 
means reasonably suited to that end. In the present decision, however, the | 
court was forced to take the further step of finding that the defendants’ plans 
would in fact beautify the city. 


SURETYSHIP — SuRETY’s RIGHTS; SUBROGATION— RIGHT OF SURETY 
PayING ONE OF SEVERAL Dests TO COLLATERAL WHEN ALL Dests ARE 
Paw. — The plaintiff, as accommodation indorser of a note of X to the de- 
fendant bank, paid the note upon the bankruptcy of X. This note and others 
were secured by stock the value of which later increased so that the defend- 
ant sold it for more than enough to satisfy all other claims, before the sur- 
plus was turned over to the trustee in bankruptcy. It does not appear that 
the plaintiff was informed of the existence of the surplus. The plaintiff 
claimed to be subrogated to the rights the defendant would have had in the 
collateral if the plaintiff had not paid. The defendant’s demurrer to the 
complaint was overruled, and he appealed. Held, that the subsequent full 
payment of the creditor’s claim does not entitle the surety who paid part to 
be subrogated to the collateral. Judgment reversed. Humsberger v. Per- 
kiomen Nat. Bank, 164 Atl. 839 (Pa. 1933). 

The effect of the holding is to place a surety who has paid an obligation 
in a worse position than a surety who has not paid, for the latter would be 
discharged, at least pro tanto, by a surrender of collateral. Guild v. Butler, 
127 Mass. 386 (1879); Franklin Sav. Trust Co. v. Clark, 283 Pa. 212, 129 
Atl. 56 (1925); see SHELDON, THE Law oF SuBROGATION (2d ed. 1893) § 119. 
In England a surety for part of a secured debt, or for one of several secured 
debts, has a right to a proportionate part of the security when he pays. Gray 
v. Seckham, L. R. 7 Ch. App. 680 (1872); Coates v. Coates, 33 Beav. 249 
(1864). When, by judicial proceedings, the principal creditor collects a por- 
tion of the total amount owed on several debts, some American courts have 
directed a pro rata application to the several debts of the amount collected, 
thus effecting a partial discharge of the surety. Orleans County Nat. Bank v. 
Moore, 112 N. Y. 543, 20 N. E. 357 (1889); Bergdoll v. Sopp, 227 Pa. 363, 
76 Atl. 64 (1910). Contra: Cargile v. Briscoe, 205 Ky. 394, 265 S. W. 929 
(1924). With this exception, it is generally deemed necessary for the full 
protection of the creditor’s rights not to allow pro tanto subrogation where 
the whole debt or all the debts have not been paid. Hanlon v. Union Bank, 
247 N. Y. 389, 160 N. E. 650 (1928); Musgrave v. Dickson, 172 Pa. 629, 33 
Atl. 705 (1896); cf. Nettleton v. Ramsey County Land and Loan Co., 54 
Minn. 395, 56 N. W. 128 (1893). But where the debt is satisfied, whether 
the remainder of the payment is made by the principal debtor, or, as in the 
instant case, by the sale of collateral, the creditor cannot be injured if the 
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surety is allowed subrogation, and American courts have permitted it. Journal 
Pub. Co. v. Barber, 165 N. C. 478, 81 S. E. 694 (1914); Bowen v. Barksdale, 
33 S. C. 142, 11 S. E. 640 (1890); Brown v. Thompson, 99 W. Va. 56, 128 
S. E. 309 (1925). Relying on a dictum which only apparently supports the 
result, the present court refused to make the usual distinction. See Mus- 
grave v. Dickson, supra, at 632, 33 Atl. at 706. 


TAXATION — PoweER TO Tax: STATE— EXEMPTION FROM GENERAL SALES 
Tax oF Propuct ALREADY TAXED. — An Illinois statute imposed a sales tax, 
measured by gross receipts, on all retail sellers of tangible, personal property. 
Ill. Laws, 4th Spec. Sess. 1932, p. 17. Sales of motor fuels, already taxed 
by another statute, were expressly exempted. Cf. Int. Rev. Strat. (Cahill, 
1933) c. 95a, §§ 79-98. The plaintiff, a retail merchant, brought a bill against 
the state tax officials to enjoin the enforcement of the tax. From a decree 
in favor of the plaintiff, the defendants appealed. Held, that the tax was 
unconstitutional, since the exemption of motor fuels created an unreasonable 
pr Ne Decree affirmed. Winter v. Barrett, 352 Ill. 441, 186 N. E. 
113 (1933). 

If the present decision is sound, considerable doubt is cast upon the validity 
of recent taxes in many other states. In the 1933 legislative sessions, no less 
than thirteen states adopted taxes on sales of tangible, personal property. 
See New State Tax Laws (1933) 11 Tax Mac. 183. A provision excluding 
motor fuels already subject to tax is common to many of the new laws. 
Arizona, H. B. 146 (1933), see (1933) 11 Tax Mac. 183; N. Y. Laws 1933, 


c. 281, § 390; Okla. Laws 1933, c. 66, art. 9, § 5; Ore. Laws 1933, c. 400, § 4. 


Similarly, many states except gasoline stations from their retail store taxes. 
Fra. Comp. Laws (Supp. 1932) § 4151(89); Idaho Laws 1933, c. 113, § 8; 
Md. Laws 1933, c. 542, §1; S. C. CopE (Michie, 1932) §.2556. Where a 
separate gasoline tax was levied on the seller, these latter statutes have been 
held constitutional. Liggett v. Lee, 288 U. S. 517 (1932); Southern Grocery 
Stores v. South Carolina Tax Comm., 55 F.(2d) 931 (E. D. S. C. 1932). 
The view of these courts in looking beyond a statute to find that, be- 
cause of another enactment, an exemption does not in fact create an un- 
reasonable classification appears sound. The instant court, however, dis- 
tinguished these decisions on the ground that the Illinois gasoline tax, although 
collected from the seller, was by judicial interpretation imposed upon the 
consumer. People v. Deep Rock Oil Corp., 343 Ill. 388, 175 N. E. 572 
(1931). But since in either case the burden is ultimately borne by the con- 
sumer, such a difference does not seem decisive. The instant court found an 
additional ground to support its decision, however, for the statute was held to 
violate a constitutional prohibition against double mer gre See Ill. 
Const., Art. 5, § 16. 


Trusts — Cestur’s INTEREST IN THE RES — RicHT TO GAIN REALIZED ON 
Bonps PurcHASED AT Discount. — The testator devised his farm to his wife 
for life, permitting its sale, the proceeds thereof to be invested by trustees, 
who were instructed to pay “ the profits and income ” to the wife for her life, 
and the principal at her death to a nephew. In 1920 the farm was sold for 
$16,400, which was invested in Liberty Bonds of a par value of $19,000. 
Although the bonds were not payable until 1942, they were called in 1927, 
and the trustees sold them for $19,432, realizing a gain of $3,032. They re- 
invested the entire sum. The widow excepted to the account of the trustees, 
claiming the increase as income payable to her. Held, that no “ special 
equity ” was shown in favor of the life beneficiary, and that she was not en- 
titled to the gain. Exceptions overruled. Jn re Houston’s Will, 165 Atl. 132 
(Del. Ch. 1933). 
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Apparently only three previous decisions deal with the disposition of gains 
realized by a trustee from bonds purchased at a discount, and all agree with 
the present case in crediting the discount to principal. Estate of Gartenlaub, 
198 Cal. 204, 244 Pac. 348 (1926); Wood v. Davis, 168 Ga. 504, 148 S. E. 
330 (1929) semble; Townsend v. United States Trust Co., 3 Redf. 220 (N. Y. 
Surr. Ct. 1877); see Matter of Gerry, 103 N. Y. 445, 451, 9 N. E. 235, 236 
(1886); Matter of N. Y. Life Ins. & Trust Co., 24 Misc. 71, 75, 53 N. Y. 
Supp. 382, 384 (Surr. Ct. 1898). But see Hemenway v. Hemenway, 134 
Mass. 446, 449 (1883); New England Trust Co. v. Eaton, 140 Mass. 532, 
547, 4 N. E. 69, 80 (1886), Holmes, J., dissenting. Evidently much influ- 
enced by trust companies’ objections to accumulation of discounts as imprac- 
ticably encumbering administration and bookkeeping, the Uniform Principal 
and Income Act has provided for charging both premiums and discounts 
to principal. See HaNnpsBook or Nat. Conr. or Comm’rs oN UNIF. STATE 
Laws (1931) 332; id. (1929) at 290; cf. (1923) 36 Trust ComMPaANIEs 
301. But cf. Black, Amortization— An Unsettled Question in Trust Ac- 
counting (1932) 17 Mass. L. Q. 81. Where bonds are purchased by a 
trustee at a premium, and a contrary intention of the testator is not shown, 
most courts, treating the corpus as a fixed sum or “ quantum ”’ to be main- 
tained intact, hold that the premium must be, or may be, amortized out of 
interest received. Estate of Gartenlaub, 185 Cal. 648, 198 Pac. 209 (1921); 
Matter of Stevens, 187 N. Y. 471, 80 N. E. 358 (1907); see Trusts RE- 
STATEMENT (Tentative Draft 1933) § 231. Contra: Hite v. Hite, 93 Ky. 257, 
20 S. W. 778 (1892); Penn-Gaskell’s Estate (No. 2), 208 Pa. 346, 57 Atl. 
715 (1904). The logical converse would be to allow at least some of the 
gain from discount to the life beneficiary. See Hemenway v. Hemenway, 
supra, at 449; New England Trust Co. v. Eaton, supra, at 547, 4 N. E. at 80. 
But the discount cases treat the corpus as a “ res ”, which may increase or de- 
crease in money value without affecting income. Cf. Isaacs, Principal — 
Quantum or Res? (1933) 46 Harv. L. Rev. 776. Even so, the principle is 
established that “ earnings ” of a fund belong to income, and accidental gains 
or losses are charged to principal. Matter of Gerry, supra; see Packer’s 
Estate (No. 1), 291 Pa. 194, 197, 139 Atl. 867 (1927); Edgerton, Premiums 
and Discounts in Trust Accounts (1918) 31 Harv. L. REv. 447, 452; Vierling, 
Amortization of Premiums and Accumulation of Discounts on Trust Invest- 
ments (1923) 36 Trust CoMPANIES 177, 257; BocerT, TRusTS (1921) 385. 
And since a discount often indicates a contract rate of interest below the 
market rate, many would allow the life beneficiary the entire discount. See 
Edgerton, supra, at 452; Vierling, supra, at 179; Black, supra, at 83; Coxe, 
FUNDAMENTALS OF ACCOUNTING (1921) 379; 2 Perry, Trusts (7th ed. 1929) 
§ 548b; BoceErt, op. cit. supra, at 393; Notes (1927) 48 A. L. R. 684, 689. 
But to the extent that chance factors influence the bond price, the discount 
represents unearned increment and belongs to principal. Cf. Trusts RE- 
STATEMENT, Op. cit. supra, §229. But see Vierling, Interest on Investments 
(1920) 5 St. Louts L. REv. 134, 139. Although such a solution has not been 
suggested before, it would seem proper to allow the life beneficiary the yield 
prevailing at the time of purchase. Such apportionment would be in har- 
mony with the allowance made to the life beneficiary upon sale of unpro- 
ductive trust property, and with the Pennsylvania rule as to sale of stock. 
Cf. Nirdlinger’s Estate, 290 Pa. 457, 139 Atl. 200 (1927); Trusts RESTATE- 
MENT, Op. cit. supra, § 233. This would effect a division between earned and 
unearned increment, would promise administrative simplicity, and might more 
closely approximate the intent of the ordinary testator than a giving of the 
entire discount gain to either party. Cf. (1926) 15 Carr. L. Rev. 66. 
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EtHIcat Systems AND Lecat Ipgats. By Felix S. Cohen. New York: Falcon 
Press. 1933. Pp. xi, 303. $3.75. 

Dr. Cohen has written in his youth the sort of book that most men do 
not manage to write until they have lost the belief that their writing will 
do any good. It will be reviewed by querulous middle-aged men who will find 
fault with its manner and substance but in their hearts will profoundly regret 
that they had not themselves succeeded long ago in arranging their legal 
thinking on so broad a basis, with so clear an understanding of what they 
hoped to achieve and how it might be done. Certainly there are few persons 
equipped as Dr. Cohen has consciously equipped himself, to discover whether 
the relatively recent divorce of law and ethics is a separation a mensa et thoro 
or a vinculo matrimonii. 

I had almost said that his equipment was a trifle too consciously acquired. 
I mean by this, that his manner is somewhat excessively bland — it is his own 
word —and that he uses “we” when he might have said “I.” Evident 
modesty is commendable in anyone, but it is awkwardly garbed in the 
pluralis maiestatis. One of the effects of blandness is that it raises a doubt. 
Sometimes the proponents of the theories he pulverises might, if they took 
the advice of counsel, have interposed a demurrer. 

In many respects the book is sound and solid. It has flashes of real 
insight. It is unescapably right in its central thesis that a system of ethical 
norms must be found for law, and that the only alternative to a search for 
such a system is to be satisfied with a muddled and ineffectual one. But 
it is not quite so good a book as Dr. Cohen will write, if he continues his 
thinking in these fields. 

For one thing, there are many first rate modern jurists whom he has not 
passed under review. Defect of learning certainly cannot be charged against 
him, but he seems, with one or two exceptions, to confine his European legal 
philosophy references to the translations published under the auspices of the 
American Association of Law Schools. That gives us a catholic and dis- 
criminating anthology which, however, is not enough for such purposes as 
Dr. Cohen has before him. We hear nothing of Radbruch, Kelsen, Leonhard 
Nelson, or Erich Jung, of such an engaging mixture of common sense and 
fervent idealism as the lectures of Georges Renard, nor yet of the more 
austere doctrine of Carré de Malberg. In fact, although Kantorowicz, 
Saleilles, and Gény are cited, the whole “ Free-law” movement and the 
theory of “ Gaps” are not specifically examined although they open a large 
field for the operation of the legal ideals he rejects in Chapter II and the 
ethical systems he analyzes in Chapter ITI. 

And there is a certain haste evident in his historical statements. When he | 
says, for example, that Carter’s famous pamphlet against the proposed Code 
“is largely based on Savigny’s Essay, The Vocation of Our Age for Legisla- 
tion ” 1 he cannot have recently read one or the other of these. Carter never 
cites Savigny and his argument is really the diametric opposite of that in 
the older book, which, incidentally, is not one of the best of Savigny’s pro- 


1 P. 4, n. 2. 
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ductions. Or, again, when he declares? that Coke “ mistranslated” the 
phrase “liberties and franchises” in Magna Carta, and that the words 
really referred to the privileges of landowners to hold courts, he is in error. 
The franchise of jurisdiction was not the one chiefly protected by the addition 
which the Charter of 1217 made to the original Chapter 39 of Magna Carta 
(Coke’s Chapter 29). The franchises here are mainly monopolies of levying 
tolls and tallages and the like. Coke declared that the section forbade 
monopolies, when in fact it protected them. His error is glaring enough, but 
it is not the error Dr. Cohen assigns to him and it is not a mistranslation. 
The matter of seignorial jurisdiction was explicitly regulated in Chapter 34 
of Magna Carta. 

All these matters — there are others of the same sort — are lapses of little 
more importance than misprints, but they are blemishes. Their presence does 
not affect the main argument of the book which would be equally valid without 
reference to legal history or to previous discussions of legal philosophy. It 
partakes of the permanerice of the logical processes he uses. 

Dr. Cohen begins with Gray’s definition of law. It is “ the body of rules 
according to which the courts . . . decide cases.”* It would have been 
better if he had taken the far more realistic formulation of Holmes, which 
changes Gray’s present tense to “are likely to decide” or “ will decide.” 
But in either case the emphasis is on the court. The difficulty is that in this 
book, as in so many other general discussions of law, the definition propounded 
at the beginning is disregarded as the book goes on. If law is what a court 
says or will say, then legislation and enforcement must not be made coordinate 
with the function of the court, as Dr. Cohen quite uniformly and persistently 
does in the body of his argument. Legislation and enforcement may be better 
and humanly more important than law, but they are not of the same kind 
and quality. We cannot have these things both ways. We cannot stress 
practicality and precision in our data and range far beyond our definition into 
fields which demand much more complex and vague formulas. 

This is a vital matter, for what the court usually renders is a judgment 
of what ought to be done or may be done, and where the court is constrained 
by unmistakable legislative orders or by surging popular passions the resistance 
which it opposes will be measured by its ethical ideal, i.e., by its ideas about 
the Good, to which Dr. Cohen devotes his entire third chapter, nearly half 
his book. And, as is frequently the case in the examination of complicated 
processes, it is in conflicts and collisions, in extreme cases and marginal 
occurrences, that we find our best chance to study the interrelations of our 
phenomena. 

This third chapter is the marrow of the book. It is the portion in which 
Dr. Cohen deals with questions of which lawyers are not unreasonably afraid, 
but which constitute his peculiar province, since he is first of all, I suppose, 
a philosopher who has taken law in his stride and not merely a lawyer who 
has amused a dignified leisure with philosophic contemplation. Further, he 
is a philosopher who employs the terminology of modern logical analysis with a 
slightly overwhelming sense of ease. He bids us use “ the notation of the Prin- 
cipia Mathematica, but using the dot (.) between letters to represent the con- 
junction of events instead of the product of propositions ” with the result that 


he finds: “A is obligatory =wa:-(x):Wx.— W(A.x).9. (dy) .o(y.a).—@ 


2 P. 243, n. 8. 
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(y.x).” * To lawyers it may seem portentous that a simple judgment for the 
plaintiff for one hundred dollars against the defendant can be stated in such 
terms, but apparently Russell and Whitehead think a useful purpose can be 
served in making it possible so to state our judgment. Whether Dr. Cohen 
thinks so or not, I cannot quite make out. For my part, I have painfully made 
the substitutions which he and the authors of the Principia have arranged for 
these symbols, and I should question the value of remembering what they 
were. 

But the essence of the chapter is the conclusion that the “ standard of a 
good life has been most adequately formulated by the theory of hedonism, 
if any absolute formulation of this standard is possible.”* Does this mean 
that several “ absolute ” formulations can be arranged in an order of relative 
adequacy, determined, let us say, by a standard even more absolute, or more 
adequate, than themselves? It is a little hard to see, but if indignant moralists 
balk at the word “hedonism,” let them read the whole chapter through and 
discover that Dr. Cohen’s hedonism could describe a life of virtuous self- 
denial as readily as the voluptuous frenzy of Sardanapalus. 

And when we leave the third chapter for the fourth which deals with Law 
in Life, and breathe a more familiar air, we make the discovery that one 
chapter does not carry over into the next. The carefully made analyses of 
Dr. Cohen’s ethics do not follow us into this more concrete discussion. They 
are repeated in his concluding chapter but they are not made to reinterpret 
the legal phenomena for which we assumed he offered them to us; and the 
“ material juristic ideals ” of which he took contemptuous leave on pages 111- 
112, “security, liberty, justice and the rest,” seem by comparison more sub- 
stantial and more trustworthy guides. 

I should say that Dr. Cohen’s chief difficulty is that he oversimplifies his 
problems, hard as he makes them seem. Or rather, he oversimplifies them 
when he speaks in the language of everyday, just as he makes them hard when 
he speaks in the language of Moore and Russell. He has taken judges too 
frequently at their words, but even then he has forgotten that the extravagant 
rhetoric of an occasional judicial hierophant is not the common speech of the 
law. Where and when did lawyers think that their judicial decisions and 
statutes held “an esoteric and irresponsible ‘ legal reason’ or ‘ justice’ that 
vibrated there though the heavens fell”? ® And was the alternative to that 
ever held to be an “assured irresponsibility in the affirmation of personal 
ideals”? A good many legal statements are based upon the conscious or 
unconscious assumption that judges share in the social training of their con- 
temporaries and that their ethical ideals are received patterns of conduct, | 
patterns which they are far from thinking divinely established or permanent, 
even while they accept them as something better than the gratification of 
their individual desires. 

Both law and ethics are hard to theorize about and hard to apply in practice 
whenever we are called on to apply them consciously. Luckily these are 
marginal situations. There is a large group of common, or type, situations 
in which our legal and ethical theories are as little needed as conscious knowl- 
edge of what he is doing is necessary to enable a trained mechanic to perform 
his routine labors. But the marginal situation is the very one which the 


4 P. 139, n. 17. 5 P. 228. 6. P. 232: 
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legal expert is called on to direct. Dr. Cohen is quite right in believing that 
the legal expert had better clarify his ethical ideals before he undertakes this 
difficult and delicate task. 

Max Rapin.* 


Cases ON Crvit Procepure. By James P. McBaine. St. Paul: West Pub- 
lishing Co. 1933. Pp. xx, 1008. $6.00. 


A few years ago teachers of pleading and procedure were regretting the 
lack of general pedagogical interest in their subjects and the comparative 
dearth of teaching materials therein. Lately, however, casebooks in this 
field have become increasingly numerous, and even though disagreement as 
to the teaching of the subjects is, if anything, sharper than ever, yet the inter- 
est shown is a healthy sign in view of the very great practical and theoretical 
importance of the whole field. Procedural casebooks generally tend in one 
of two directions: one towards the old historical approach, beginning with 
common-law pleading, the other to an emphasis upon modern American prac- 
tice. This new casebook, offered as providing a first-year course, is unique 
in that it employs the historical approach as to pleading, starting off with 
the forms of action in common-law pleading, but changes to the modern law 
in the materials on trial practice, comprising about two-thirds of the book. 

Since I have so definitely committed myself to a different approach to the 
teaching of pleading, even to the extent of preparing casebooks of another 
type, perhaps I may proceed at once to give my own reactions to this plan 
and omit the customary reviewer’s gesture (before he proceeds to state his 
own convictions) that no review is possible until after a casebook has had 
classroom trial. I have not yet found a law teacher, even the most dis- 
tinguished, who has been successful in teaching common-law pleading to 
first-year law students, and if I ever do, I shall be ready to believe that there 
is something wrong with the students. They ought to resent, as they do, the 
presentation of ancient and now misleading material as not, as it actually is, 
history, but as having some direct connection with their professional training. 

Two arguments are currently given for the practice. The first is that the 
material is a necessary background for the later procedure subjects. But it 
is now infinitely more important, for both the student’s professional train- 
ing and for his education for bar leadership, that he should know and recog- 
nize the significance of the differences than that he should pick out the 
rather obvious similarities. The automobile is, of course, a later development 
’ from the horse-drawn carriage, but slavish imitation of the earlier model has 
held back automobile designing. Both run on a highway on four wheels; 
so both modern and earlier forms of pleading are designed broadly to present 
an issue to a court. But inculcation of common-law pleading doctrines is 
the worst possible approach to modern pleading conceptions, for it gives the 
student sc much more to unlearn. Of course, this does not mean that modern 
teaching of procedure should reject all history; only that history should be 
given its proper place, as in other courses, as explaining how modern rules 
developed, not as an end in itself. 

The other argument is that the course affords a helpful explanation of the 
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other first-year courses. But procedure is important enough both vocationally 
and socially that a fifth or a quarter of the first year may well be spent upon 
it, and it should not be employed merely to provide a background for other 
subjects. Moreover, such background, so far as is needed, is much better 
obtained by the use of a good law dictionary along with the other courses than 
by separate study of these technical doctrines. 

The pleading materials of this casebook show an unusually deep commit- 
ment to the historical method. Part I, consisting of over 200 pages, is de- 
voted to the common-law forms of action. After three pages of quotations 
from Stephen, Maitland, and Chitty on the original writ, we come to trespass. 
The chapter on Trespass consists of the reprint of some old writs and declara- 
tions and of the Statute of Westminster II, of 1285, with fourteen cases in 
the text and thirty-four in the footnotes, all decided from 1589 to 1857, 
and — until we reach Section 4, entitled Modern Significance — with only 
four recent cases, cited in the footnotes, from New Hampshire in 1870, 
England in 1901, Alabama in 1919, and Rhode Island in 1930. Section 4 
sets forth one Connecticut case of 1916 and cites a California case of 1920. 
The other chapters on the forms of action apparently have at least a like 
emphasis upon old cases. 

When we come to Part II, dealing with Pleading and containing about one 
hundred pages, the historical approach becomes, if anything, even more strik- 
ing. Beginning with materials on the demurrer the latest case in the text 
is from Alabama in 1851; in the next chapter on the declaration the latest 
is a Vermont case of 1878; the section on the general issue has a Pennsylvania 
case of 1851 and in the entire Part all the reported cases are earlier than 1870- 
— usually very much earlier — except one Vermont case of 1908, one Virginia 
case of 1882, one New Jersey case of 1885, another of 1875, and one Illinois 
case of 1887. 

This Part, in beginning in the traditional way with consideration of the 
demurrer, again follows the theory of providing material supposedly most 
useful in other courses and in later courses of the procedural field. But five 
minutes of explanation by the instructor at the first class in contracts is a 
much better preparation for the other courses. So far as procedure is con- 
cerned, study of the demurrer emphasizes the worst elements of the subject: 
the rules of the game and particularly the chief use of the demurrer, to provide 
delay. From the modern viewpoint, this is all unreal, for, as lawyers gen- 
erally know, outside of attempts to delay the case the demurrer is little used. 
All our recent statistical investigations demonstrate that the total propor- 
tionate number of cases in which the demurrer is filed is small, and that the 
number in which it affects the result is still smaller. After repleading, the 
case goes on as before. Hence one of the main points of modern procedural 
reform is to do away with the demurrer and to allow a substitute to be used in 
advance of trial only in those rare cases where the judge rules that a de- 
cision upon it is likely to end the case. A procedural device which is thus 
going into the discard is hardly the means whereby the whole important sub- 
ject of law administration may be opened up for the student. 

It may be suggested that the editor has obviated some of the difficulties 
here stated by adding to each chapter on the forms of action a section on 
Modern Significance. I do not think so; in fact, I wish he had not attempted 
this departure from what otherwise would have been history pure and simple. 
The single added case in each chapter appears to be merely an argumenta- 
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tive attempt to show that the forms of action are not quite dead, an attempt — 

of which a mature student can see the futility on the evidence presented, but 
which is likely to confuse the beginner who may regard these cases as samples 
of others and not as selected and isolated phenomena. Thus the modern 
significance of trespass is shown by a Connecticut case brought under a 
statute to recover damages for unlawfully cutting trees. The court ruled 
that to recover the plaintiff must prove he was in possession of the land, 
and referred, among other things, to common-law analogies under the action 
of trespass. The modern significance of covenant is shown by the recent 
New York case which holds that an undisclosed principal, on behalf of whom 
a sealed contract has been executed, cannot recover upon it. The modern 
significance of debt is shown by a recent New York case upholding the grant- 
ing of a motion for summary judgment — most modern of remedies — upon 
a note providing for an allowance of attorney’s fees for collection, since the 
court, in considering the requirement of the summary procedure that there 
must be “ a debt or a liquidated demand ”, included a learned historical discus- 
sion of the meaning of debt. And soon. Perhaps the common-law pleader’s 
heart may be delighted by these examples which indicate that some judges 
have delved into his subject, but one wonders what idea of modern pleading 
in New York and Connecticut the beginning student in law receives from 
this material. 

It is, therefore, refreshing to find that the bulk of the book, which is de- 
voted to trial practice, gives a picture of the subject as of the present day. 
One may differ, of course, as to the details of the presentation, but there is 
‘no doubt that from it the student can get a reasonably adequate idea of what 
the courts are doing today with venue and jurisdiction, judge and jury, 
verdicts and judgments, even if not of appellate procedure. The question 
may then occur whether this is the most desirable material for first-year 
students. The order of presentation of a general subject is much a matter 
of the taste of the instructor, and at least there is this much logic to the 
choice here indicated that a considerable portion of the materials deals with 
the first step in commencing a law suit. 

Nevertheless, I believe that it is more desirable to begin the student work 
in law administration with the subject of pleading proper and to postpone trial 
practice until later. The latter involves a multitude of small details in- 
dividually important but emphasizing the trees more than the forest. Many 
of them depend for their decision upon matters considered elsewhere in the 
law, notably in constitutional law, and a greater background for the student 
than is had in the first year is helpful. Again, except as they deal with trial 
mechanics, the topics are disconnected from one another. On the other hand, 
it is common knowledge that civil law suits are brought to settle disputed 
points and the manner in which the question gets before the court is a natural 
and an important point of departure for the student. The development of the 
issue by the pleadings, the separation of it from non-essentials, the use of 
the pleadings to determine the bounds of the combat, the location of the 
burden of proof, and the relation of proof at the trial to the pleadings are 
all important and essential problems which at once occur to the students. 
Moreover, these in turn open up basic problems as to the meaning of law 
in general. What is this law which is to be decided by the court and which 
must be distinguished from the facts which the court is to get from the 
parties? Why does one side have the burden of convincing the court and 
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how is it determined which side has that burden? How does one decide 
what facts he shall present to the tribunal, a question opening up the problem 
of logical and legal method in general? These are all vitally practical mat- 
ters, yet ones which throw light upon the whole subject of jurisprudence. And 
with them go naturally the attempts to speed up and modernize the procedure 
and in fact the entire field of modern law reform. Thus, with this course the 
student may receive professional training of the most practical sort along 
with the foundations of a necessary philosophy of the law. 

A course in modern procedure aimed primarily at showing the development 
of the issue in the modern civil action seems, therefore, both the most fruit- 
ful initiation into work in the field of law administration and a desirable be- 
ginning course in law. 
Cartes E. 


Om CoNsERVATION THROUGH INTERSTATE AGREEMENT. By Northcutt Ely. 
Washington: Government Printing Office. 1933. Pp. x, 398. $1.00. 


THe Ort AND Gas CoNSERVATION STATUTES (ANNOTATED). Compiled by 
Northcutt Ely. Washington: Government Printing Office. 1933. Pp. 
vii, 432. $1.25. 


The problem of the petroleum industry has not been due to depression of 
general economic conditions. it arose much earlier. As with other in- 
dustries, promise of control of over-production and of any relief from the 
anti-trust laws should be welcome. As this is written, the industry is look- 
ing to the code approved under the National Industrial Recovery Act. The 
interstate compact idea, as outlined by Mr. Ely, is out-moded, at least for 
the present. But the problem is so grave that any comprehensive plan is 
deserving of attentive and respectful consideration. The usefulness of Mr. 
Ely’s book is not limited to the interstate compact plan. In other particu- 
lars it will be found of more general, and perhaps of more enduring, value to 
the oil conservationist. 

Disregarding the author’s classification, we may divide the book into three 
parts. In the first, he examines the problem of restricting oil production to 
demand, and the “ artificial ” factors that must be dealt with. But it is not 
artificial factors alone that make the problem so refractory. There are also 
the human qualities of distrust, unwillingness to codperate, lack of the vision 
to decide fairly and promptly the innumerable specific issues which depend 
upon conditions differing enormously and changjng almost overnight. 

In the second group of chapters, the conservation legislation of the several 
states is studied. These chapters and the second volume are complemen- 
tary. Together they are invaluable, not only as showing the actual text 
of the various statutes, but for a development of the principles, for a refer- 
ence to the adjudicated cases, and for a catalogue of unsuccessful defenses. 
The author assumes that it is politically possible to enact further measures. 
Principal attention is given to questions of law. Where the need is so des- 
perate, experiments in legality are certainly justified. It is the practical dif- 
ficulties’ of just enforcement that have led to the successive experiments. 


* Dean, Yale University School of Law; author of Cope PLEADING (1928) ; 
CASES ON PLEADING AND PROCEDURE, two volumes (1930, 1933). 
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Prohibition of physical waste, without more, would be comparatively easy 
to enforce, but this is not generally acceptable, since the burdens would not 
be shared equally. So we have seen the attempt to pro-rate outlets, re- 
gardless of contracts, by means of common purchaser statutes and other 
devices. So there has been substituted for the standard of physical waste, 
the standard of economic waste. So there has been study of underground 
waste and of gas-oil ratios and of compulsory unit operation of particular 
pools. The constitutionality of many, though not all, of these devices has 
been sufficiently indicated, yet most of them have proved disappointing, due 
to the time consumed in cutting through complexities without working un- 
due hardships. 

In the third group of chapters, Mr. Ely presents in detail the interstate 
compact plan. This idea was first suggested by the Federal Oil Conserva- 
tion Board in 1926. At the Colorado Springs conference in 1929, the Board 
presented the idea with some insistence, and submitted a detailed program. 
It was by no means free from serious defects. Mr. Ely, as chairman of the 
Board’s Technical Advisory Committee during the Hoover administration, 
has been largely responsible for the development of the idea into the shape 
now presented, concrete and with most of the objectionable features obviated. 
The work incorporates as its concluding summary a paper presented by Mr. 
Ely to the Mineral Section of the American Bar Association, January 16, 
1933. 

The plan contemplates that the oil producing states, with the consent of 
Congress, will enter into an agreement setting up a conference consisting of 
one representative of each contracting state, and a federal representative, 
with authority to forecast supply and demand, to recommend quotas to the 
contracting states, and to recommend uniform conservation laws and to ap- 
prove producers’ curtailment agreements which, upon approval, would be 
exempt from the anti-trust laws. By the compact, each state would agree to 
restrict its production to its quota; any state might withdraw on one year’s 
notice; the agreement would be declared to rest on comity, and no state would 
be subject to suit. The plan does not set up a new super-state or “ au- 
thority ” to enforce proration, but each state would enforce its own law 
in its own way through its own officers who would not be responsible to the 
conference; and no state would guarantee that it would adopt and would not 
repeal the recommended uniform statute. 

Although there have been many interstate compacts, the one here proposed 
would be novel in several particulars which might be studied to advantage. 
The states would not be dealing with something over which their authority 
extends in a proprietary capacity. The analogy to wild animals has been 
repudiated. It is not a case of policing a boundary river. By virtue of the 
police power that overrides the constitutional guaranties, the state legislature 
may prohibit waste. May it, without unlawful delegation, agree that pro- 
duction shall be wasteful to the extent it exceeds whatever quota may there- 
after be imposed by a conference that it does not control? May it, by agree- 
ment, commit the state to keeping unrepealed some form of conservation 
legislation sufficient to enable it to restrict production, regardless of the policy 
of future legislatures, and regardless of the referendum? Does the right 
of withdrawal on one year’s notice overcome the force of these queries? How 
should we classify an agreement whereby the state’s police power is to be 
exercised, not according to its own changeable discretion, but to an extent to be 
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dictated by a foreign conference? Is a compact whereby the waters of an 
interstate stream are allocated among the compacting states, once and for 
all, a perfect analogy? Is the doctrine of the correlative rights of the own- 
ers of lands overlying a single oil pool anything more than an application of 
the maxim sic utere tuo? Are there any correlative rights as among the 
landowners overlying all the pools in all the states comparable with the 
correlative rights of all the claimants to the waters of a single river? 

These doubts may be unimportant. The questions may be primarily 
legislative questions, not judicial questions. Even if the doubts are impor- 
tant, they may be expected to be brushed aside where the necessity for 
action is imperative. These doubts as to legality would be more apt to 
yield than would various doubts as to practicability. Is it politically pos- 
sible to get the necessary action in the several states? Could the necessary 
action, even if favored, be taken in time? Is the judicial instrument suffi- 
ciently summary either to produce direct results or to prevent frustration 
through judicial review? _ 

Various considerations have made federal control seem more effective. In 
the opinion now prevailing, there is little question of the power of Con- 
gress to prohibit interstate transportation of “ hot ” oil produced in violation 
of the law of the state where produced. It is not anticipated that “hot oil” 
control alone would be successful, since each producing state would be able 
at pleasure to remove or relax its restrictions upon production. The Code of 
Fair Competition, approved by the President April 19, 1933, goes much further 
and provides a comprehensive program for regulation of production, storage, 
refining, and marketing, as well as transportation, all as “ affecting” inter- 
state commerce. Quotas are to be prescribed by a federal agency. In its 
Article on Production, the Code borrows many of the substantive features 
involved under the interstate compact plan. But it does not leave matters 
in the hands of a group of state officials, each of whom would be influenced 
by the competitive position of his particular state. It will be a self-govern- 
ing industry under dominant federal supervision. In substituting federal 
authority for authority immediately derived from the states, in reliance upon 
hitherto untried powers thought to reside in the Federal Government by 
virtue of the commerce clause, and in view of the emergency, the established 
police power of the states is not altogether abandoned, for it is supposed 
that “hot oil” control will be retained, and the states, to the extent that 
they will do so, and in subordination to the national program, are encouraged 
to reinforce the federal action with complementary action of their own. 
However it works out, and whatever proves to be the ultimate solution, 
it is certain much of Mr. Ely’s spade work will have been used to 
advantage. 

F. F. Tuomas, Jr.* 


Case STUDIES IN THE PsyCHOPATHOLOGY OF CRIME. Volume I. By Ben 
Karpman. Washington: Mimeoform Press. 1933. Pp. x, 1026. $12.00. 


Karpman’s first volume contains five case records of criminals referred to the 
Federal Government hospital at Washington because of mental disturbance. 
As examples of psychotic criminals they would have little interest for the 


* Member of the San Francisco Bar. 


| 


154 HARVARD LAW REVIEW [Vol. 47 


student of criminology if the crimes committed were merely symptoms of 
mental disease, for in that case they would represent a very small percentage 
of criminals. Actually the mental disturbance, at least of the type that would 
ordinarily call for institutional placement, was not manifested until the career 
in crime was well advanced. The criminal record up to the supposed onset 
of insanity does not differ, in essence, from that of the usual penitentiary in- 
mate. In other words, the supposed mental abnormality does not explain 
the criminals in Karpman’s series. They are explained by experiences com- 
mon to the ordinary offender. In fact, it was fortunate that chance brought 
the criminals of this volume into the care of St. Elizabeth’s Hospital for, 
besides receiving more intelligent handling, they were enabled to contribute 
a most elaborate set of social psychiatric records. 

Karpman’s plan was to get as complete an exposé as possible of all the 
facts in the prisoner’s life, for the purpose of uncovering psychic motivation. 
The records are an accumulation of data out of which is to be derived the - 
answer to the question: why did these criminals and (by inference) why do 
other criminals become criminal? For this purpose the author records all 
information obtained from sources outside the hospital, including all official, 
mental, and physical examinations, war records, prison records, patients’ let- 
ters, observations of other inmates, and chiefly the prisoner’s autobiography. 

It is in the autobiography, especially, that the hidden motives are to be 
disclosed, and in which the strength and weakness of the documents, as ob- 
jective data, are revealed. The story furnished by the patient is not the usual 
journalistic, literary, or purely chronological account, current in the literature 
of criminal sociology. The author, a psychiatrist, has adapted the psycho- 
analytic method, more or less intensively, for the treatment of these criminals, 
a treatment in which the freest revelation of human experience is made possi- 
ble. This adds considerably to the reader’s genuine feeling of the patient as a 
living person, animated by the same purposes that move us all. The volume 
gives us a special insight into the possibilities of mental treatment of criminals 
under present-day conditions, for the evasions, self-defenses, and rationaliza- 
tions retained by the prisoner throughout the narrative represent unsuccessful 
psychotherapeutic endeavors on the part of the psychiatrist. 

Karpman’s thoroughgoing attempt to uncover psychic motivations was 
handicapped by a number of factors, chief among them the legal handicap, 
The situation is analogous to the problem of treating for a disease a patient 
who, meanwhile, is in communication with friends, relatives, and lawyers for 
the purpose of getting out of the treatment, and who, besides, never wanted 
the treatment to start with. 

The analogy presents only a few of the handicaps militating against pgy- 
chotherapy. Even under present-day limitations the psychiatrist would 
have a marvellous opportunity if he could at least partially dictate, on the 
basis of his diagnosis and the course of treatment, the activities of his patient 
in the prison, the termination of sentence, and the type of social after-care. 

Suppose the prisoner should be regarded as a maladjusted individual suffer- 
ing from certain intellectual or emotional difficulties and therefore placed in 
an institution for treatment, not to be released until the psychiatrist should 
pronounce him cured? The reviewer feels sure that if Dr. Karpman were 
given full responsibility in terminating the sentence of his prisoner-patients 
at the moment when a cure was established, that is, when a reasonable certainty 
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existed in his mind that criminal behavior would not follow their restora- 
tion in society — he would not have dismissed one of them at the expiration 
of their legal detention. If proper social agencies were established during 
probation (after-care) he might have released one of them. 

The problems presented by the prisoners, as problems in social adjustment, 
are best revealed by summarizing certain salient features of the records. Let 
us start with the career of Wilbur O’Lone, a career most readily compre- 
hended as a direct derivative of a pathologic environment. By that phrase- 
ology is implied that the ordinary normal individual would, under a similar 
set of circumstances, turn out a criminal. O’Lone’s father was a wandering 
pilferer, who made no parental contact with his children, who disappeared 
for months and years at a time leaving the family to its fate. The mother 
was a morally loose woman, who, like the father, disappeared from the family 
life for years, to return suddenly, stay a month, and then wander off again. 
The entire “life training” of the prisoner favored a gypsy life in which the 
crimes were typically varieties of pilfering and petty swindling — with easy 
capture. To complete the picture presented add the cowardice and imma- 
turity of the patient who utilized whining, weeping, and finally malingering. 
Then intensify the reactions by adding such factors as compensation claims 
through service in war time, physical weakness, and shrewdness in making 
money. Karpman’s comment on O’Lone is well comprehended on the basis 
of the material presented. “ This man belongs to that class of drifters whose 
life is one long childhood. This type drifts into crime as a matter of course. 
Their emotional side does not keep pace with their mental capacity, the sex 
side does not measure up with their physical development. They are con- 
stantly being driven by an ungratified urge that is never satisfied, and so their 
environment is never totally satisfactory and they continue to repeat similar 
offenses time and again, and seemingly never profit by experience, . . .” + 

In the light of our present knowledge, what is the proper treatment of this 
patient? Certainly, on the basis of the facts given, permanent institutional 
care, or, at least, some form of permanent close supervision —a life also of 
greatest satisfaction to the prisoner, since in his life he adjusted well and was 
apparently happy when under disciplinary parental type of care. 

The record of Thornley is in sharp contrast with that of O’Lone, since it 
contains no evidence of severe environmental handicaps. Thornley was in- 
dicted for impersonating an officer and attempting to extort money. His record 
contained numerous similar episodes. Up to age sixteen the whole family 
picture is that of a well integrated middle-class family with children making 
good progress in school, apparently well adjusted in the community. There 
are no criminal antecedents. True, the patient was overly attached to his 
mother, and resented the undue severity of his father. At sixteen, when his 
mother died, Thornley’s difficulties became manifest. His reaction to the in- 
creasing severity of the father resulted in truancy from home, following the 
lead of three brothers who had also run away from home. During his first 
truancy, Thornley was picked up as a vagrant, and, because the father refused 
to intercede, was sent to a reform school. After that experience the career in 
crime followed. 

Many families have been broken by death or divorce of a parent, and many 
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families contain severe fathers whose sons run away from home in adolescence. 
The environmental picture which explains the criminal career of O’Lone 
readily enough does not apply in any such direct manner to the case of 
Thornley. The facts in Thornley’s life that explain his crimes are derived 
primarily from his emotional difficulties, difficulties which were manifested 
secondarily in crime. 

Let us consider these difficulties. The patient was very happy under the 
mother’s protective influence up to the time of her death. That his emotional 
attachment to her was extreme is indicated in his heterosexual life which was 
expressed with women “ old enough to be his mother.” ? In his autobiography 
he constantly made comparisons of these women with his mother and was 
impressed especially by their maternal feeling toward him. After his moth- 
er’s death he was so little released from dependency on her that he presented 
the picture of a lost three-year-old looking and crying for its mother. The 
wandering restlessness that featured the life of the prisoner and exposed him 
to so many criminal activities probably had its deepest psychic root in the 
maternal relationship. In response to the father’s severity and the latter’s 
refusal to give aid at a critical time in his life, Thornley responded in typically 
revengeful fashion. Through this revengeful attitude one understands clearly 
the futility of legal punishment in Thornley’s case. It is as though, by re- 
peating the pattern of paternal punishment, society frees Thornley, in his 
own conscience, for further crimes. That is, by the particular infantile 
mechanism operating in Thornley’s psychic life, and in the psyche of many 
prisoners likewise, a severe sentence ensures future criminal behavior. 

There is no need to furnish more explanatory material. Thornley is typi- 
cally the type of prisoner whose treatment must include psychotherapy. In 
his case, as in the case of so many criminals, society should be protected from 
the inadequacy of the present machinery of justice that tries to treat disease 
with legal instead of medical means. 

Davip M. Levy.* 


CASES AND MATERIALS ON THE LAW OF VENDOR AND PURCHASER. By Milton 
Handler. St. Paul: West Publishing Co. 1933. Pp. xix, 925. $6.00. 


This is one of four volumes in which several members of the Columbia law 
faculty have effected a rearrangement of the law of real property. As the 
title of the volume indicates, it deals to a large extent with the contractual 
relations of buyer and seller; it includes also the law of conveyancing and 
rights in the land of another. 

The cases are well selected and well arranged; and the volume can be recom- 
mended without hesitation as a good teaching implement. To more than 230 
cases printed in full, it adds extended digests of a hundred others. At least 
two thirds of those printed in full are of the present century. It contains 
about 60 pages of purely “ informational” notes, on such subjects as Title 
Search, The Price Term, Recordation, Torrens System, Covenants for Title, 
and Covenants Running with the Land. These have often been written 
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specially for this volume, largely by the author of the book; other writers 
include Holdsworth, Clark, Whitehorn, Peyser. There are hundreds of shorter 
footnotes, giving further information, citing authorities in number, and con- 
taining hundreds of questions. These questions may be almost too numerous; 
a serious attempt to answer them would take far more time than any student 
can spend in a “ three-point course.” They will serve the purpose of pointing 
to the problems that will remain to confront the student, a purpose that must 
now seem to him to be the chief aim of many law-school courses. 

Part 1, containing about 500 pages in five chapters, is entitled The Real 
Estate Contract. In the main, it traverses a field familiar to any teacher of 
contract law: the Statute of Frauds and the effect of part performance of 
an oral contract; the conditions and limitations of the contractor’s rights and 
duties, treated here, as in other works, under the heading Performance of 
Contract; and the law of assignment. With these are included a chapter on 
Remedies and another on Rights Pending Transfer of Title. The appropri- 
ateness of here considering remedies for the enforcement of contract rights 
by vendor and purchaser seems certain to the reviewer. By including Equi- 
table Conversion and Descendibility of Interests, the author definitely leaves 
the ordinary field of contract law. 

In his first long note, the author says: “ The arrangement of cases in the 
present chapter is not designed to develop the technical rules as to what acts 
constitute part performance. The more interesting and important problem 
which the cases are intended to illumine is the rational basis of the part per- 
formance doctrine itself. Is it possible to formulate any consistent theory 
which is capable of explaining most, if not all of the cases and which can be 
employed as an instrument of prediction? What generalizations, if any, may 
safely be made? If the law were to be remade, what ought to be scrapped 
and what retained? ” + 

There is no doubt that these are excellent statements and questions to give 
to the student. For this reason, the reviewer will submit them ta a few critical 
questions of his own. These sentences appear to assume that there exists 
somewhere a body of “ technical rules’; that there is a “ part performance 
doctrine ” that in some way differs from these rules; and that there may be 
a “rational basis,” a “ consistent theory,” and some “ safe generalizations.” 
What kind of a rule is a “ technical” rule? Is it anything more than “ some- 
body else’s” rule? Does a rule become “ technical” when it is put into a 
judicial opinion by Mitchell, Cardozo, or Lord Selborne? Does a rule become 
“technical ” with age, or by virtue of repetition, or by being put into black 
letter by a Law Institute? What about the rules of such an influential text- 
writer as Pomeroy, who must be read with caution because of “ the lucidity 
and persuasiveness of his style” ?? And how about those “safe generali- 

‘zations ” to be constructed in the professor’s classroom with the aid of Hand- 
ler’s Cases? 

Very likely these questions, like many of those in the present casebook, 
have no answer. To each author and each reviewer, his own language and 
his own opinion. 

The section on part performance is closed with questions as to the desira- 
bility of repeal of the Statute. Sixty-six pages of cases are, of course, far too 
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meagre a basis for the forming of an opinion, but the cases are ample to 
show the student what is meant by asking the questions. In addition, they 
are far too meagre a basis for any “ synthesis ” by the student. He can digest 
the cases, noting their variations; but only the overconfident will hazard the 
construction of rules or doctrines. He may well regard with a critical eye 
any “ technical ” rules as to part performance and any “ theory ” or “ policy 
of the statute” that are laid down for him either by the courts or by his 
instructor. 

Part 2, with about 225 pages, deals with conveyancing: the requisites of 
deeds, their execution and recordation, and the operation of covenants for 
title. Although the purpose and effect of the conveyance is as much to 
affect the relations of the parties with third persons as with each other, the 
transaction is still a two-party transaction, the legal relations involved are 
still mostly those between vendor and purchaser only, and the classification 
for teaching purposes under this head is obvious. 

Part 3, Rights in the Land of Another, is not so obviously appropriate to 
the title Vendor and Purchaser, at least with respect to the chapters on Ease- 
ments and Licenses. The two chapters on Covenants Running with the Land 
and Equitable Servitudes also deal primarily with the relations of the parties 
to third persons, rather than with the relations of vendor to purchaser. Such 
“ rights ” may, indeed, be created by contract, by conveyance, and otherwise; 
but so also are the “ rights ” of an owner in his own land, whether described 
as fee simple, remainder, life estate, or leasehold. 

This reviewer must leave to those who regularly teach property courses the 
question whether the author has included in his casebook sufficient material 
(filling about 180 pages) on the subject matter of Part 3. It may be that, 
in his effort to reclassify the law and “ to bring within the compass of a three- 
point course subjects to which seven points were previously devoted,” * he 
has so limited and compressed his materials as to attain results that are also 
appreciably reduced. 

The author says in a footnote, “ The respective boundaries of easement, 
real covenant, and equitable servitude should be carefully contrasted.” + The 
cases here printed are not sufficient to determine those boundaries or to de- 
termine that there are no boundaries. It is obvious throughout, however, that 
the author does not mean to suggest that a practical, working conclusion is 
impossible. There are those who are prompt to abandon all attempt to draw 
such a conclusion from the past, on the ground that the past is dead and was 
incompetent while living. This makes the job easier, if students and lawyers 
are not permitted to ask too many questions. But this casebook is not con- 
structed merely to demonstrate the inferiority of our ancestors. “ The book 
is designed for a professional curriculum, and the practical aspects of the 
subject have been accordingly stressed.” © 

Nor will an attempt be made here to pass judgment upon the comparative 
merits of the new and the old classifications of property law. Classification 
is of importance; but its importance is very likely to be overweighed by those 
engaged in an extended reclassification. A new classification is almost always 
an advantageous teaching tool for those who have made it; and there is no 
reason to believe that the new classification should in itself create any serious 
difficulty to other teachers. But the reviewer has no difficulty in understand- 


3 P. viii. 4 P. 859. 5 P. vii. 


q 
q 
if 
| 
th 
q 
| 
{ 


1933] BOOK REVIEWS 159 


ing the logical significance and the practical convenience of former classifica- 
tions giving separate consideration (1) to the limited jural relations of two 
contracting parties and (2) to the manifold jural relations of a property owner 
with the rest of the world. The line may not be a perfect one, but there are 
no water-tight compartments in our law. Often the contract teacher must 
consider the rights of a few third parties. Nor is it ever safe for him to dis- 
regard the specific subject matter of a contract, because the jural relations 
of the contractors in part depend upon it. There is, indeed, ample justifica- 
tion for a separate course on Vendor and Purchaser of Land. There is also 
justification for an even more detailed classification of subject matter, with 
special works on the law of horses, of automobiles, and of farming land. But, 
in such books, it is not possible to disregard the distinctions between contract 
and property, between the special jural relations between two parties and the 
manifold relations of one party with the unidentified many. This is per- 
fectly obvious in the casebook under review. 

In his preface, the author states that his “ approach can hardly be said to 
be functional in any real sense.”” He further says: “ The law of Vendor and 
Purchaser is not layman’s law. It constitutes the stock in trade of the prac- 
ticing lawyer. Its appeal to the student of jurisprudence is considerably less 
than some other branches of the law.” ® 

It seems clear that an approach is not made functional by any mere reclassi- 
fication of materials. Nor is it made functional by merely asking questions 
that cannot be answered as to whether the existing system is working well and. 
is producing the maximum of human satisfaction and comfort. But, to the 
reviewer, the law of Vendor and Purchaser seems as much layman’s law as 
any other, and it has as much appeal to the student of jurisprudence as has 
any other branch. It is deeply embedded in our system of property and con- 
tract, a system that is under special attack by those who think they will 
profit by its destruction or variation, and a system that is and always has been 
in constant process of evolutionary change. 

ARTHUR L. Corsin.* 


Law For LAyMEN. By Harold Dudley Greeley. New York: American In- 
stitute Publishing Co., Inc. 1932. Pp. xxiii, 347. $3.50. 


The lawyer who sets up a display of rules of law for the education of the 
benighted laity is blood brother to the Irishman who, they say, carried around 
a brick as a sample of the house he had for sale. The rules may be bricks 
from the house of law, but they are not the house nor are they anything 
like it. In a time when that ancient structure is being renovated on a com- 
prehensive scale, when everywhere complaints are heard that a changing 
social climate has sprung leaks in the roof, when even the fundamental type 
of architecture is sometimes questioned, the layman has good cause to 
grumble if he is handed a hodful of building material instead of being taken 
out into the yard for a grand view. And the grand view is sadly iis ade in 
Law for Laymen. 


Ibid. 

* Professor of Law, Yale University School of Law; editor of Cases on Con- 
— (2d ed. 1933) ; Adviser on Contracts, and Reporter on “pager, American 
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- The book was written by a man who was formerly a practicing certified 
public accountant of New York and is now a member of the New York and 
Connecticut bars. It was selected by the American Institute of Accountants as 
“ one of the most important texts to be published.” 1 It is addressed primarily 
to two classes of laymen—accountants and business executives.2 The 
Preface points out that what the layman needs is not “ extensive information 
about multitudinous and isolated rules of law ” but rather “ an understanding 
of legal principles and an acquaintance with the procedures by which those 
principles are applied”; and that therefore this volume will “ present some- 
thing of the philosophy of the law, with enough applications to give life to its 
statements of law.”* From that point on the volume is mainly a list of 
legal rules and has a philosophical content of not more than 3.2 per cent 
by weight. 

Seventeen subjects, each of them a course listed in law-school curriculums, 
are taken up, subdivided, and stated. Each subdivision, no matter how broad - 
its subject matter, is done in a single paragraph. Of the few cases cited, none 
is discussed at any length. With its seventeen subjects and 483 sub- 
divisions the book compacts half the titles in Corpus Juris into 323 pages. The 
result may be imagined. Let a diligent and accurate law student go through 
his law school notebooks, state the particular proposition for which each 
case stands, list those propositions in an outline derived from the tables of 
contents in his casebooks, interlard the list with a few lecture notes, and if 
his statements are in a clear, simple diction he will have written another 
Law for Laymen. It will be a correct statement of legal rules and will be 
helpful to the student in reviewing his courses, but it will contain something 
less than half of the picture of the law. It will be uninteresting and dull — 
exceptionally dull. As reading, it will be about as fascinating as a seriatim 
perusal of the Third Decennial Digest. And so is the book here reviewed. 

In a word, this is just another textbook on commercial law. Like all such 
textbooks, it is of doubtful value. If the student of commerce wants legal 
background for his commercial training, he had best get a casebook of com- 
mercial law * and study it under a competent instructor. Even then a great 
deal will depend upon the instructor. But in working with the cases, the 
student, though he certainly will not become a lawyer, will have.a chance to 
get something of the “ feel” of the law. Like a passenger on a ship, he may 
not be able to navigate, but he can at least get his sea legs and walk the deck 
with a feeling of comfort. Working merely with a textbook the student is 
given only the lawyer’s results, the resting points in the law, whereas the 
method of reaching those results, the actual operation of the law, is more of 
its essence than are its rules. Law for Laymen will give him no perspective 
of the law in operation. 

In attempting to realize another purpose for which the volume might be 
used, that is, its use as a reference work, the author was reaching for the 
moon. If a business man goes to the book for an answer to a problem, he 
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will be fortunate indeed if he finds his precise problem answered. Lacking 
the lawyer’s training and with his own interests at stake, his applications of 
the rules set forth will be highly questionable; the great possibility is that 
. they will be the kind of applications he would call “ technical” if made by 
a lawyer. Since a reference book on law can set forth only an abridgement of 
the materials with which lawyers work and cannot give the method of handling 
those materials, a layman’s reference work on law is an impossibility. The 
common law is “ essentially a mode of judicial and juristic thinking, a mode 
of treating legal problems rather than a fixed body of definite rules ”; ° as an 
abstract system of rules “ the common law is at its worst.”® That being 
true there will never be an adequate legal home-remedy book any more than 
there is an adequate medical home-remedy book. 

There remains something to be said about the title, Law for Laymen — 
something entirely apart from Mr. Greeley’s book. The title suggests a book 
approached from a different angle. It is a title worthy of better treatment 
than it has so far received. It deserves an author learned enough to address 
himself to the concept of law rather than to particular rules and laws. He 
should attempt to impart an understanding of the law as a social institution 
and leave the individualized applications of law to the practising attorney. 
He should be able to explain the essential differences between the heritage 
of the Roman law and of the common law. He should command the histories 
of the two systems, their periodicity of alternate development and crystalliza- 
tion, the growth of their institutions, the dominating ideas of their various 
periods and the social background that lends significance to their histories. 
He should be able to describe the inherited technique of lawyers and of 
judges, and should be able to make clear to the layman what this mysterious 
thing is that we call “ precedent”. A detached viewpoint and an ability to 
see with laymen’s eyes would be essential. A sense of humor would not hurt 
him in the least. He should be a student of legal biography and should have 
a perception of the dramatic. Writing with a style that arrests attention he 
should be able at one and the same time to remember the substance of the 
law and its background but forget its vernacular. In fine, he should be a 
genius. Law for Laymen is too bold and challenging a title to ask for 
anything less. 

DANIEL JAMEs.* 


Force IN PEACE: Force SHORT OF WAR IN INTERNATIONAL RELATIONS. By 
Albert E. Hindmarsh. Cambridge: Harvard University Press. 1933. 
Pp. xii, 249. $2.50. 

THE VERDICT OF THE LEAGUE: CHINA AND JAPAN IN MANCHuRIA. The 
Official Documents, with Notes and Introduction by Manley O. Hudson. 
Boston: World Peace Foundation. 1933. Pp. 102. $1.00. 


These two books admirably supplement one another. Professor Hind- 
marsh’s work points out the distinction in international law, so little recog- 
nized by the general public, between the use of armed force by one nation 
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against another and the technical legal status known in the law of nations as 
“war’’, The acts of the Japanese government in China during the last two 
years furnish a dramatic commentary. The Verdict of the League, based 
upon the report of the Lytton Commission, is presented by Professor Manley . 
O. Hudson, accompanied by an introduction and notes, which give a succinct 
history of the events upon which the Assembly of the League of Nations 
comments, 

“ Coming after long months of activity and deliberation”, Mr. Hudson 
says, “this report” — that is, the Report of the Special Assembly of the 
League of Nations, adopted February 24, 1933 — “ furnishes a basis for an 
appraisal of the value of the machinery for maintaining peace which the 
present generation is engaged in building.” * 

No state, Dr. Hindmarsh points out, “ has thus far renounced the right to 
use armed force under all circumstances.” True, by the Briand-Kellogg 
Pact, practically all the nations have renounced war as an instrument of their 
national policy in their relations with each other, and have agreed that the 
settlement or solution of all disputes or conflicts of whatever nature or of 
whatever origin they may be, which may arise among them, shall never be 
sought except by pacific means. But coercive methods short of war always 
’ have been regarded as “ pacific” in character and purpose. “The word 
‘ pacific’, means associated with a state of peace, as distinguished from 
‘hostile’ or ‘ belligerent ’, meaning associated with a state of war.” ® 

Dr. Hindmarsh states that the purpose of his book is to stress the inade- 
quacy of a peace structure which confines its objective to minimizing the 
possibility of war and which ignores the dangers of the use of force short of 
war. He speaks of the common belief that “ outlawry ” of war constitutes an 
effective means of assuring the solution of international disputes without 
the use of force. Yet embargoes, non-intercourse acts, pacific blockades, and 
the use of military and naval forces against an offending state to compel 
recognition of alleged international obligations * are all, to a certain extent, 
recognized by international law, and do not necessarily produce a state of war. 
** So long as the use of force short of war continues, both as a legal right and 
as a recurrent practice of states, mere outlawry of de jure war will not result 
in supplanting force by law in international relations.” ° The fact that “the 
existence of ‘ war’ is a matter of legal definition based largely on subjective 
and ex parte views ”’,® explains the difficulty the League of Nations has had 
in dealing with the Sino-Japanese dispute. 

Professor Hudson, in his introduction to The Verdict of the League, gives 
a succinct history of the League’s efforts to halt hostilities between the 
Japanese and Chinese forces by resorting to all the machinery provided in 
the Covenant — always hampered by the circumstance that neither of the 
belligerents claimed the existence of a state of war. To meet the claim that 
the Council of the League lacked information and the basis for an under- 
standing of the true situation in the Far East, the Council created a Com- 
mission of Inquiry, headed by Lord Lytton as Chairman, charged with the 
duty to “study on the spot and to report to the Council on any circum- 
stance which, affecting international relations, threatens to disturb peace 


1 Hudson, p. 1. 4 See id., ch. IV. 
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between Japan and China.”* This Commission visited those countries, spent 
six months in conducting investigations on the ground, and in September, 
1932, submitted an unanimous report. 

The Assembly adopted the first eight chapters of the report of the Lytton 
Commission as its own findings of fact. These are thus summarized by 
Mr. Hudson: 


“*Each of the two parties had legitimate grievances against the other in Man- 
churia’ before September 18, 1931, though the Committee of Inquiry had found 
that ‘each of the issues’ involved ‘ was in itself capable of settlement by arbitral 
procedure’. ‘No question of Chinese responsibility can arise for the development 
of events since September 18, 1931.’ The military measures taken by Japan cannot 
be ‘ regarded as measures of self-defense’. The creation of ‘Manchukuo’ was not 
due to a ‘spontaneous and genuine independence movement ’.” ® 


Japan declined to accept the report of the Commission. She still main- 
tains “ that Manchukuo was organized by Manchurian leaders as a protest 
against the corruption and the maladministration of the former Chang régime; 
hence as a result of an internal revolution.” ® Upon the adoption by the 
Assembly of its Report, the Japanese government gave notice of its with- 
drawal from the League. 

Dr. Hindmarsh explains the interpretation of the Covenant as imposing 
no obligation upon the members of the League to assume the task and re- 
sponsibility of restraining Japan by positive action. The real difficulty, he 
says, “is that members have been driven to that interpretation because it 
has been recognized ever since the League was created that the United States 
must hold the key position in any situation which might require the applica- 
tion of Article 16.” 1° 

Dr. Hindmarsh believes that the enforcement of international law and 
order cannot safely be left in the hands of individual states, acting without 
restraint and in their own interest. It must be transferred by common 
agreement to the world community, acting in the interest of all its members. 
No state today gives evidence of a willingness to rely on moral sanctions. 
The publication of a statement of the facts of the case of China against 
Japan by the League Assembly has not resulted in any change in Japanese 
policy. Dr. Hindmarsh believes that only by the creation of effective sanc- 
tions can the use of force by one nation against another be prevented. Re- 
spect for law, such as exists among individuals in a state, only arises when 
there are sanctions which may be applied to compel observance of law. 

“ Not by might, not by power, but by my spirit ”, said the Lord to Zecha- 
riah. When there shall have been developed among the nations a better 
spirit of respect for each other’s rights, and a more genuine love of peace, 
the use of force may be reduced to rare and exceptional instances. President 
Wilson said of the League Covenant, that force lurks in its background, 
ready to be applied, if needed. But force can only be used with the con- 
currence of all the greater Powers. The economic boycott, which he thought 
of as a potent measure of constraint, can be employed only if all the principal 
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Powers codperate. When the United States rejected membership in the 
League, the use of that weapon became practically impossible. And while 
President Hoover’s proposal not to recognize the establishment of Man- 
chukuo was received with approval by the League Council, the matter rests 
there, and the Roosevelt administration has given no sign of approval of the 
doctrine. 

GrorcE W. WICKERSHAM.* 


CONFLICTS OF PRINCIPLE. By Abbott Lawrence Lowell. Cambridge: Har- 
vard University Press. 1932. Pp. vi, 161. $1.50. 


This is a highly enjoyable and modest little book. As the author asserts in 
his preface it “ contains no facts not perfectly well known to everyone; and 
it avoids expressions of opinion on all matters wherein men differ in opinion.” 4 
Starting from the admirable thesis that universal principles are only true and 
significant within the limits of the conditions to which they are properly 
applied, Mr. Lowell has returned to the Aristotelian doctrine that good is 
destroyed by excess or defect and that all virtue is a mean between vices 
one of which by defect falls short of and the other exceeds what is right. His 
object is therefore “a footnote to Aristotle, to point out by recent examples 
in various fields how the mean has changed, and how mankind is seeking 
for it amid the contrary principles between which it lies.” ? 

The reviewer regrets that Mr. Lowell has been quite so conscientious in 
avoiding the expression of opinion “on all matters wherein men differ in 
opinion.” This reserve sometimes prevents him from fulfilling one of his 
aims, making clear just how the mean has shifted or is shifting, although it 
is not opposed to another of his aims, to shift discussion from the question of 
the truth or falsity of abstract principles to that of how far or under what 
limitations of conditions they may be true. 

The chapters vary greatly in worth. For example that on the teaching 
of Christ merely confronts us with contradictory statements with little or no 
suggestion of a possible mean or proper limitations, and the chapter on 
Personal Conduct hardly touches the surface of the material. The best dis- 
cussions relate to Economics, Political Theories, Education, and the Law. 

It is, I think, generally admitted that the Aristotelian doctrine of the mean, 
while highly suggestive, becomes somewhat forced when applied in certain 
fields. The principle is itself a mean and its range of applicability must be 
considered. In the field of Law it is quite at home, for Law is primarily 
concerned with justice which is always a mean between conflicting claims. 
But with respect to the punishment of offenses, Mr. Lowell’s working out is 
not satisfactory. He chooses as his “ conjugate ” or opposing principles “ the 
protection of the community by the prevention of crime, and discipline for 
the reform of the offender.” * It is not at all clear that these are necessarily 
opposing principles for it may well be that the best protection for the com- 
munity would be the best method of reforming the criminal. The only op- 
position may be that in some cases, such as capital punishment, we abandon 
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the hope of reform and merely seek protection, but two principles that coincide 
in part although either may extend somewhat beyond the other in range of 
application, are not opposed in the Aristotelian sense. 

However, it is hardly fair to subject a book of this sort to technical criti- 
cism. The examples are, on the whole, well-chosen, and if it provoke thought 
in those unacquainted with this approach to ethical problems it will have 
served its purpose. 

Harotp CHAPMAN Brown.* 


MR. Justice BRANDEIS.t Edited by Felix Frankfurter, with an introduction 
by Oliver Wendell Holmes. New Haven: Yale University Press. 1932. 
Pp. ix, 232. $3.00. 


All writing and especially reviews or criticisms are more or less unavowed 
personal confessions of faith. Perhaps it is well that we should, in general, 
try to cover up the limitations of our individual opinions by a decent pretense 
at impersonal objectivity. Respect for virtues that we do not possess may 
stimulate our efforts at their partial acquisition. But the reviewer who is 
expected and tempted to sit in judgment on books dealing with controversial 
human issues should rather be encouraged to speak in the first person singular 
and thus remind the reader and himself that what follows is not free from 
the partiality and fallibility to which all flesh is heir. 

For nearly thirty years I have regarded Mr. Justice Brandeis not only as 
a great and good man whose distinguished public services have been both 
illuminating and inspiring, but also as coming near to the ideal of what a 
great judge should be, namely, one who combines broad human sympathies 
with thorough knowledge of all the relevant factors of the case before him. 
For this reason the contributors to this volume, especially Professors Ham- 
ilton and Frankfurter, seem to me to have rendered an important public 
service in calling attention to Justice Brandeis’ unique technical competence 
as a lawyer. Not only has he by dint of liberal experience and special re- 
search mastered the social and economic incidence of the great cases that 
make the work of the United States Supreme Court of fateful significance, 
but he has done his work with all due regard to the most meticulous require- 
ments of the continuous tradition known as the common law. This is a mat- 
ter of tremendous importance today. It is needed to annihilate what is left 
of the argument that the individualistic laissez faire philosophy, which has 
been so disastrously read into the Fifth and Fourteenth Amendments, repre- 
sents the eternal principles of the common law and not merely the personal 
opinion of elderly judges not too well informed about the meaning of the 
actual industrial and economic situation. 

However, those who share Professor Frankfurter’s belief, that the safety 
of our democracy is endangered when our courts block the world’s present 
needs by an unrealistic philosophy, must regret that some contributors to this 
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volume have exaggerated and even defended Justice Brandeis’ own inability 
to free himself from the old-fashioned philosophy of free competition asso- 
ciated in his mind with a general fear of bigness in other fields than industry 
and finance. Great men have the defects of their qualities, and the very 
strength of Justice Brandeis’ mind in concentrating on the case before him is 
naturally associated with an absence of what is generally called “ the philo- 
sophic mind”, the gift of clearly grasping ultimate issues, so beautifully 
exemplified by Justice Holmes. Having been brought up on the continental 
liberalism of 1848, which was also the liberalism of Jeffersonian democracy, 
Justice Brandeis naturally speaks in its individualistic terms. But his devo- 
tion to it is, in fact, not consistent and thoroughgoing. He has on various 
occasions, and especially in his dissent in the Oklahoma Ice Case, given 
beautiful illustrations of how his sensitiveness to the actual demands of the 
situation make him ready to sacrifice the dogma of free enterprise or com- 
petition to the need of communal regulation. But though the absence of an 
adequately coherent formulation of fundamentals is not a defect in a judge 
who has to decide the specific cases before him, it is a limitation on one’s 
ability to guide or illumine to others the way out of the morass of difficulties 
in which we are sunk. Certainly, when our traditional economy has ad- 
mittedly broken down, and its repeated crises continue to grow more serious, 
we need either a more cogent defense of the traditional individualism or else a 
clearer statement of how that individualism can be reconciled with the impera- 
tive need of a socially planned economy. 

The most extreme defender of the old dogma that democracy can be main- 
tained only by independent competitors in smal! business and not by employees 
of large corporations ? is, curiously enough, Mr. Richberg, now counsel for 
the NRA. According to Mr. Richberg’s essay on the Industrial Liberalism 
of Mr. Justice Brandeis, the issue must be sharply drawn between those who 
protest against bigness and those who believe “ that bigness is the product of 
an irresistible force which, if now misdirected, could be harnessed and wisely 
directed in the service of mankind.” * Mr. Richberg is aware of the fact 
that “ bigness ” is conquering; but since he does not stop to ask why, he has 
no plan whereby its progress can be halted. The obvious fact, of course, is 
that the increased size of our industrial enterprises is the result of such 
factors as modern machinery, the integration of all parts of our country into 
one market, and the accumulation of the savings of the many made available 
through banks and insurance companies to finance the bonds and preferred 
stock of concentrated enterprises. The hope, therefore, of a return to a 
Jeffersonian state of free competition among small producers is as Utopian 
or Quixotic as a restoration of Medieval knighthood. Nor is it really desir- 
able. In a country in which mutual interdependence is so great the industrial 
anarchy or warfare called competition is as wasteful and out of place as 
dueling. Surely, no one can seriously propose today that our farmers or 
business men extricate themselves from their sad plight by increased com- 
petition or that our railways improve their position by breaking up into 
smaller and competing units. Mr. Richberg himself grants that competition 
should be regulated, but he quotes with approval as “ the reckless superlative 
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of passion and faith”, “‘ the right to be let alone — the most comprehensive 
of rights and the right most valued by civilized man.’”* To which the ob- 
vious reply is that to be let alone, when in need of the codperation and help of 
others, is the worst calamity that can happen to any individual in human 
society. The hope that the growing concentration of industry and finance 
may stop is based on what Mr. Richberg calls “the cheerful” view of the 
“already demonstrated incapacity of human beings to administer wisely 
their superhuman organization... .”° But if human beings cannot ad- 
minister such big industrial or financial enterprises as the United States Steel 
Corporation or the Chase National Bank, what hope is there that they can 
administer the much larger and more complicated affairs of a nation of over 
one hundred and twenty million people and of hundreds of billions of wealth? 

Mr. Lerner’s essay on The Social Thought of Mr. Justice Brandeis is, de- 
spite obvious enthusiasm, remarkably objective and skilful in bringing dif- 
ferent views together. In the end, however, I find it essentially vague on 
what Mr. Lerner himself regards as the fundamental issue: where does Justice 
Brandeis stand between those who believe that the old order of capitalistic 
economy and jurisprudence can and should be maintained substantially intact, 
and those who believe that its demonstrated evils are not mere excrescences 
but are inherent in it and cannot be removed without radical transformation? 
Mr. Lerner rightly points out that Justice Brandeis has adhered to the Ameri- 
can tradition of individualism based on production for profit, yet he also 
claims him as an opponent of economic individualism. How, if at all, Mr. 
Lerner thinks he can reconcile these two statements is not clear. On one 
occasion Mr. Lerner attempts to justify Justice Brandeis’ refusal to accept 
the validity of the issue between individualism and collectivism. He does 
this by maintaining, like Theodore Roosevelt, that some collectivities, trusts, 
or trade unions, are good and some are bad. Quite so! But as to the test 
by which we are to make this important distinction, we are left completely 
in the dark. Ethical epithets, like good or bad, come well after social analy- 
sis but are hardly substitutes for it. I venture to add that no social analysis 
is adequate which either in the interests of optimism or because of “ the con- 
tempt of a free and flexible mind for ideology and dogma” ® ignores the 
reality of the class struggle between workers and their employers. 

In regard to the judicial function under the Constitution, Mr. Lerner holds 
that our case system is anti-absolutist and yet that Marshall’s dictum about 
interpreting the Constitution rules out economic radicalism, that is, divesting 
capitalists of further increments of power. Neither assertion seems to me 
necessary. Case law can be extremely absolutistic — witness the Adair case,’ 
the Adkins case,* or Koppage v. Kansas. And by the same power by which 
our federal system has been largely changed in favor of capitalism — by 
limiting the power of Congress and of the states to experiment in social 
legislation — other judges can introduce different changes. Munn v. Illinois 1° — 
might well offer a starting point. Pr 
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Professor Frankfurter’s contribution ** is a skilful summary of Justice 
Brandeis’ general views on the political and economic issues which under our 
peculiar system become questions of constitutional law. Not the least service 
which Professor Frankfurter has rendered lies in the way in which he has 
interspersed his own statement with sufficiently large extracts from Justice 
Brandeis’ own writing, so that instead of somebody else’s abstract report, we 
see the original mind in action. The result is impressive and must draw the 
admiration of all generous minds. But those who are realistically inclined and 
want to know the meaning of a formula before accepting or rejecting it, will 
find little light as to what Professor Frankfurter thinks is the Constitution. 
He says that it has “ ample resources within itself to meet the changing needs 
of successive generations.” 12 Does he mean by this that by the process of 
interpretation the judges can make what they will of it? Or, are the resources 
of the Constitution for change to be found only in the special lacunae and 
ambiguities to which he refers? In any case, Professor Frankfurter’s op- 
timism does not deal adequately with the facts that on important issues those 
who, like Justices Brandeis and Holmes, see the need of adopting the Con- 
stitution to changing social conditions, have been in the minority, and that 
there is no assurance of any change in this respect coming from the judiciary 
itself. Despite Justice Holmes’ clear protest, the United States Supreme 
Court has read Herbert Spencer’s individualism into the due process clauses 
of the Fifth and Fourteenth Amendments, and has blocked social legislation 
such as the minimum wage law and others which Justice Brandeis and Pro- 
fessor Frankfurter have regarded as essential to make our law serve the needs 
of our national life. There are many thoughtful people today who think that 
the attitude of our courts in favor of free individual enterprise against neces- 
sary social regulations has, in no small measure, contributed to our present 
economic breakdown in which the wage of labor has fallen so far below the 
minimum of subsistence that it is no longer economically profitable to employ 
our labor reserves to produce the things that our people so badly need. Cer- 
tainly, candid minds must recognize that the ideas back of the NRA run 
counter to the dogmas or principles which have dominated our constitutional 
law, and Professor Frankfurter gives us no reason in history or logic for 
sharing his light-hearted optimism that when the new demands of our chang- 
ing economic life clash with the old dogmas, the latter will give way through 
the force of the Constitution itself. 

If we hold adequate knowledge to be the only safe basis of human decision 
(as does Professor Frankfurter) the power of courts to declare laws uncon- 
stitutional must be deemed the weakest part of our constitutional system. 
For of all branches of the government the courts have the least opportunity to 
be fully informed of all that is involved in the cases before them. No one 
today who wants to be adequately informed on a subject of vital importance 
would depend upon two briefs submitted by lawyers and a few hours argu- 
ment. Justice Brandeis’ habit of making independent researches is one of 
those exceptional instances which illumine the rule. Nor has Justice Brandeis 
been infallibly right on economic issues. The famous Brandeis brief in Muller 
v. Oregon 1® contained appeals to decidedly questionable authorities. And, 
in his stand on the value of efficiency engineering, he was not only over- 
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sanguine but succumbed to the popular illusion of our prevailing economic 
philosophy, to wit, that the mere production of things, regardless of the hu- 
man effects, is a good. Mr. Lerner is certainly mistaken in his statement that 
labor had to confess error in its opposition to the program of the efficiency 
engineers. On the contrary, the Hoxie Report justified the stand of the labor 
unions; and even the leaders of the Taylor Society now practically admit as 
much. Certainly, increased mechanical productivity has not solved the dif- 
ficulties of technologic unemployment. 

These criticisms of a book that is a labor of love and piety may seem un- 
gracious and even carping. They come, however, from one who believes not 
only that Justice Brandeis is big enough to be the object of an admiration 
that is discriminating, but also that the liberal tradition of 1776 and 1848 
which he so gloriously represents will be strengthened if divorced from the 
antiquated and a priori economic individualism which he sometimes professes. 
Liberalism is older than modern capitalistic economics. It has its roots in 
the Hellenic spirit of free critical inquiry which laid the foundations of the 
sciences on which modern civilization rests. Only fanatical ignorance can 
deny the services of liberalism to all classes of people. It banished the In- 
quisition, persecution for heresy and witchcraft, and all kinds of cruelties 
which made life horrible. Even economically, while it has emphasized differ- 
ences of wealth, it has brought comforts to the meanest peasant and tene- 
ment dweller, which formerly monarchs could not enjoy. Why then has 
liberalism been steadily losing ground? Why are its characteristic institu- 
tions, representative government, toleration of religious and political differ- 
ences, free thought and free discussion, so successfully attacked today from 
the right and from the left? The answer is to be found in the way liberals 
have clung to the economics of free competition, to the dogma of a pre- 
established harmony such that if everyone seeks individual profit, the great- 
est good of all will be assured. This dogma was useful in destroying the older 
abuses of crown-granted privileges and monopolies. It satisfied, in a way, 
the needs of a predominantly agricultural people as in the United States dur- 
ing the nineteenth century. But it has lead to unconscionable exploitation of 
men, women, and children in industry; and the opposition of liberals since 
Bright to needed factory legislation has alienated the laboring classes and 
strengthened the Tories in industrial countries, like England and Germany. 
Thoughtful people today can no longer hope for salvation through economic 
warfare and anarchy. There is a general consensus that some social plan of 
production for the needs of a community, rather than for individual profit, 
is necessary if the routine of civilized life is to continue. The real question 
is: shall the planning be done by some irresponsible dictatorship or by 
democratic representatives whose acts are subject to discussion and criticism? 

This is the question which we must face if we are to stop the flood of 
fanaticism and barbarism which is already sweeping over parts of the world 
formerly cradles of enlightenment. And it is the supreme service of Justice 
Brandeis that he has unfalteringly held to the old ideal of liberal democracy, 
enlightenment, toleration, and respect for civil rights in which all that is 
valuable in civilized life is centered and for which we must fight valiantly 
today if we are not to lose the benefits which we have inherited from the 
liberal tradition. 

Throughout his career Justice Brandeis has had something of the air of the 
Hebrew prophet about him and many have had the impression that he is not 
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very merciful or sympathetic to sinners or enemies of the law, in which cate- 
gory so many of us human beings occasionally fall. It is therefore well to 
learn from Justice Holmes that with the austerity that comes from high- 
mindedness there goes the gift of raising hope and inspiring strength. “ In 
the moments of discouragement that we all pass through, he always has had 
the happy word that lifts up one’s heart. It came from knowledge, experi- 
ence, courage, and the high way in which he always has taken life.” +* 


Morris R. CoHEN.* 


BOOK NOTES 


Biack’s Law Dictionary. By Henry C. Black. Third edition, by Pub- 
lisher’s Editorial Staff. St. Paul: West Publishing Co. 1933. Pp. vii, 
1944. $6.50. 


Although the second edition was published over twenty years ago, Black’s 
has remained the outstanding one-volume law dictionary. This new edition, 
therefore, is especially welcome. The size of the book has been increased 
from 1314 to 1944 pages; a more detailed discussion has been given the 
important headings; the citations have been increased, with the aim of in- 
cluding the most recent judicial definitions; and a particular effort seems 
to have been made to include the great number of additions to legal nomen- 
clature and definition since the second edition. All this has been done with- 
out destroying its utility as a handy quick-search manual. Rather, it has 
been greatly improved by a more distinctive plan of headings and sub- 
headings. The separate table of abbreviations, one of the most helpful 
features of the former editions, has been retained. 


THE Feperat Securities Act MANUAL. By George C. Thorpe and Challen 
B. Ellis. Cincinnati: The W. H. Anderson Co. 1933. Pp. xvi, 422. 
$7.50. 

As indicated by its title, the book is intended as a concise cyclopedia of the 
Federal Securities Act of 1933. The authors have taken up the Act one 
section at a time, giving its terms, then explaining its meaning and probable 
scope. This is accomplished by quoting excerpts from the Congressional dis- 
cussion of each section of the measure and from leading cases regarding the 
points in question, thus indicating what the Act was intended to cover, how 
much it has changed pre-existent law, and what possible objections there may 
be to it on constitutional grounds. The Corporation of Foreign Bondholders 
Act of 1933 is analyzed in like manner. Samples of the forms of the regis- 
tration statements required by the Federal Trade Commission and the forms 
to be used in the United States District Court in bringing actions under the 
various provisions of the Act are included. Although one cannot help but 
feel that in many places a concise critical analysis by the authors would be 
more valuable than the extensive quotations from the Congressional debates 
and court opinions, the book is very helpful for reference purposes. 


14 Pp. ix. 
* Professor of Philosophy, College of the City of New York; author of Reason 
AND NATURE (1931); LAW AND THE SoctAL ORDER (1933). 
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A Hanpsoox or NRA. With bi-weekly supplements. Edited by Lewis 
Mayers. New York: Federal Codes, Inc. 1933. Pp. 412. $4.50. 


To the lawyer who is interested in keeping abreast of the rapid develop- 
ments in the National Recovery Administration, this book, together with its 
supplements, furnishes valuable aid. The text of the Act and many of the 
important official pronouncements concerning its interpretation and opera- 
tion are collected in handy form. Its chief feature, however, is the com- 
pilation of all codes approved by the President, kept up to date by the bi- 
weekly reporter. The publishers have refrained from editorial comment on 
the material included, preferring to allow the actual accomplishments of the 
Administration to speak for themselves. A summary of the significant judi- 
cial decisions and administrative rulings involving the Recovery Act might 
well be added to the supplement service in order to make it more completely 
reflect the work that is being done. 
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